The “Effectiveness” Issue Today: An Overview ..............+++e++++++---1ed Palmer 


Targeting Federal Resources on Recidivists: An Empirical View........... . Brian Forst 


A Radical/Marxist Interpretation of Juvenile Justice in the 


The Emergence of Determinate Sentencing ............ 


Criminal Justice Decisionmaking: Discretion Vs. Equity 


Screening Ex-Offenders for Employment Services: 
A Preliminary Assessment 


Community Service: A Developing Concept . 


Using Volunteers in Adult Probation ....... 


Preventing Inmate Suicides: A Case Study. . 


“The Desperate Alternative”............... 


William Rhodes 

James Dimm 
Arthur Gelman 
Barbara Mullin 


. Catherine M. Sinclair 


....-David B. Griswold 
Michael D. Wiatrowski 


....-dames D. Stanfiel 


.Charles A. Lindquist 


.. Thomas P. Brennan 
Leonara Mason 


... Patricia M. Shields 
Charles W. Chapman 
David R. Wingard 


.......day S. Albanese 


......dohn A. Moccia 


JUNE 1983 


4 
i 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 


WILLIAM E. FOLEY 
Director 


JOSEPH F. SPANIOL, JR. 
Deputy Director 


WILLIAM A. COHAN, JR. 
Chief of Probation 


EDITORIAL STAFF 


DONALD L. CHAMLEE 
Deputy Chief of Probation 
Editor 


WILLIAM A. MAIO, JR. 
Managing Editor 


MILLIE A. RABY 
Editorial Secretary 


ADVISORY COMMITTEE 


WILLIAM E. Amos, ED. D., Professor and Coordinator, Criminal 
Justice Programs, North Texas State University, Denton 


RICHARD A. CHAPPELL, Former Chairman, U.S. Board of Parole, 
and Former Chief, Federal Probation System 


ALvIN W. Coun, D. CriM., President, Administration of Justice 
Services, Inc., Rockville, Md. 


T.C. ESSELSTYN, PH.D., Emeritus Professor of Sociology, San Jose 
State University 


BENJAMIN FRANK, PH.D., Chief of Research and Statistics 
(Retired), Federal Bureau of Prisons, and former Professor, 
Southern Illinois University and The American University 


DANIEL GLASER, PH.D., Professor of Sociology, University of 
Southern California 


RICHARD A. MCGEE, Chairman of the Board, American Justice In- 
stitute, Sacramento 


Ben S. MEEKER, Chief Probation Officer (Retired), U.S. District 
Court for the Northern District of Illinois 


LLoyD E. OHLIN, PH.D., Professor of Criminology, Harvard Univer- 
sity Law School 


MILTON G. RECTOR, President Emeritus, National Council on Crime 
and Delinquency, Hackensack, N.J. 


GEORGE J. REED, Commissioner (Retired), U.S. Parole Commission 


THORSTEN SELLIN, Pu.D., Emeritus Professor of Sociology, Univer- 
sity of Pennsylvania 


CHARLES E. SMITH, M.D., Professor of Psychiatry, The School of 
Medicine, University of North Carolina, Chapel Hill 


MERRILL A. SMITH, Chief of Probation (Retired), Administrative 
Office of the U.S. Courts 
RoBeRTS J. WRIGHT, Commissioner of Corrections (Retired), 


Westchester County, N.Y., and former Editor, American Journal 
of Correction 


Federal Probation is published by the Administrative Office of the United States Courts and is edited by the Probation Divi- 


sion of the Administrative Office. 


All phases of preventive and correctional activities in delinquency and crime come within the fields of interest of FEDERAL 


PROBATION. The Quarterly wishes to share with its readers all constructively worthwhile points of view and welcomes the contribu- 
tions of those engaged in the study of juvenile and adult offenders. Federal, state, and local organizations, institutions, and agen- 
cies—both public and private—are invited to submit any significant experience and findings related to the prevention and control 
of delinquency and crime. 

Manuscripts (in duplicate), editorial matters, books, and communications should be addressed to FEDERAL PROBATION, 
Administrative Office of the United States Courts, Washington, D.C. 20544. 

Subscriptions may be ordered from the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 
20402, at an annual rate of $9.00 (domestic) and $11.25 (foreign). Single copies are available at $3.50 (domestic) and $4.40 (foreign). 

Permission to quote is granted on condition that appropriate credit is given to the author and the Quarterly. Information 
regarding the reprinting of articles may be obtained by writing to the Editors. 


FEDERAL PROBATION QUARTERLY 
Administrative Office of the United States Courts, Washington, D.C. 20544 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Washington, D.C. 20402 


i 


INCORRECT VOLUME NUMBER, SHOULD READ #47, 


Federal Probation 


A JOURNAL OF CORRECTIONAL PHILOSOPHY AND PRACTICE 
Published by the Administrative Office of the United States Courts 


JUNE 1983 


NUMBER 2 


This Issue in Brief 


The “Effectiveness” Issue Today: An Over- 
view.—An unsettled atmosphere exists regarding 
the effectiveness of rehabilitation or habilitation, 
asserts California researcher Ted Palmer. Neither 
the global optimism of the 1960’s nor the extreme 
pessimism of the middle and later 1970’s seem 
justified, and neither view in fact prevails. The 
author describes two slightly more moderate 
“camps” which have replaced them, and 
underscores the substantial but far from complete 
disagreement which exists between these two. 


Targeting Federal Resources on Recidivists: 
An Empirical View.—INSLAW researchers report 


results of a study.of recidivism among Federal of- 
fenders and Federal policy for dealing with repeat 
offenders. The central question examined is whether 
Federal prison populations or crime rates, or both, 
can be reduced through the use of a strategy of in- 
creased focus by U.S. attorneys on cases involving 
recidivists. Analysis of Federal recidivism patterns 
indicates substantial opportunity to identify 
dangerous, repeat offenders prospectively using a 
simple statistical assessment procedure; analysis of 
survey data on current Federal prosecution policy 
reveals an absence of any explicit prosecutorial 
guidelines that attempt to do so. 


A Radical/Marxist Interpretation of 
Juvenile Justice in the United States.—This arti- 
cle by Catherine M. Sinclair reflects the history and 
development of the juvenile justice system tracing 
the growth, nature, and perspective of radical/Marx- 
ist criminology. According to the views of the 
radical/Marxist criminologists, although youthful 
misconduct is extremely widespread throughvuut 
society, a vast amount of behavior that is defined as 
delinquent is strictly the result of social label- 
ing—differentially applied to those youths from the 
lowest socio-economic classes who are caught and 
formally processed through the juvenile justice 
system 


The Emergence of Determinate Sentenc- 
ing.—Besides exploring some of the prominent 
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reasons for the trend toward determinate sentencing 
in the United States, this article examines some of 
the differences and similarities of various deter- 
minate sentencing schemes. Although many 
guidelines are still in their infancy, authors 
Griswold and Wiatrowski believe it is likely that the 
determinate sentencing trend will continue in the 
future. 


Criminal Justice Decisionmaking: Discre- 
tion Vs. Equity.—The administration of criminal 
justice involves consideration of a complex array of 
offense characteristics and offender personalities. 
Thus, in theory, discretionary decisionmaking offers 
a valuable tool of adapting sentencing decisions to 
particular case factors. Psychologist James D. Stan- 
fiel states that, while the theoretical ideal may be 
approached within a portion of the judicial system, 
serious sentencing inequities have been persistent 
and perhaps prevalent in actual practice. There is no 
simple answer to the sentencing dilemma, he con- 
cludes, but development of a rational and coherent 
sentencing policy is a vital social goal. 


Screening Ex-Offenders for Employment 
Services: A Preliminary Assessment.—Assess- 
ment of ex-offender employment programs has been 
hindered by the practice of screening prospective 
clients at entry, reports Dr. Charles A. Lindquist of 
the University of Alabama in Birmingham. Based 
on a sample of 296 black male _ ex-felons, 
characteristics of clients entering Birmingham’s 
Community Acceptance Program (CAP) were com- 
pared with those of persons screened from entry. 
After analyzing the performance of program clients, 
the author found that program failures possessed 
characteristics more closely resembling those of per- 
sons screened from entry. He concludes that screen- 
ing probably accounted for some degree of CAP’s 
success and poses some issues re: program screening 
for consideration. 


Community Service: A Development Con- 
cept.—Authors Brennan and Mason describe the 
organization of a community service program which 
provides clarification on several issues that seemed 
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to remain unclear from the information available: 
authorization of participation, criteria of eligibility, 
number of hours assigned, and liability. Besides 
presenting these program dimensions which offer 
additional clarification of the issues, this article 
presents the program objectives, other program 
dimensions, and the program’s status after 11 
months. 


Using Volunteers in Adult Proba- 
tion.—Authors Shields, Chapman, and Wingard ex- 
amine the feasibility of using volunteers in adult 
probation. Field research methodology was used in 
reviewing the use of volunteers by 10 adult proba- 
tion departments in Texas. Interviews were con- 
ducted with department directors and designated 
volunteer coordinators in an attempt to identify 
significant pitfalls, as well as potential beneficial 
uses, for volunteers in probation administration. 


Preventing Inmate Suicides: A Case 
Study.—Inmate suicides, attempts, and self- 
destructive behavior are analyzed at a Federal cor- 
rectional facility for short-term offenders. It is found 
that relatively simpie prevention measures may 
have averted a number of the self-mutilations, 
reports Dr. Jay S. Albanese of Niagara University. 
He provides suggestions for a management ap- 
proach based on a comprehensive understanding of 
the nature and extent of the problem, alteration of 
practices that contribute to known causal factors, 
and elimination of opportunities for the depressed or 
suicidal inmate. 


“The Desperate Alternative.”—In the field « 
narcotic addiction treatment, the professional world 
remains divided in its preference toward drug 
abstinence or chemotheraphy. U.S. Probation Of- 
ficer John A. Moccia believes a basic foundation in 
the nature and economics of heroin addiction versus 
methadone maintenance is essential to an educated 
judgment in this controversy. It is his position that 
methadone maintenance should not be favored over 
drug abstinence therapy but should be used in the 
event of its failure. 
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The “Effectiveness” Issue Today: 
An Overview 


By TED PALMER, PH.D. 
Senior Researcher, California Youth Authority, Sacramento 


fectiveness of rehabilitation was launched by 

Robert Martinson’s assertion that nothing or 
almost nothing works. [18] Since then, rebuttals and 
counter-rebuttals have been exchanged and, in the 
process, some light has been shed though considerable 
heat and haze remain. This process has been difficult 
but necessary; and, though “sides” are still sharply 
drawn, the justice system may soon reap some 
benefits from the exchange. What, then, is the cur- 
rent status of this debate, and what are its emerging 
trends? 

The overview that follows derives primarily from 
several major works conducted during 1966-1980. 
Chief among these are reviews and evaluations by: 
Adams; Bailey; Empey; Gendreau and Ross; 
Greenberg; Lipton, Martinson, and Wilks (LMW); 
Martinson; the National Academy of Sciences Panel; 
Palmer; Romig; Wilson; Wright and Dixon. [1; 3; 6; 
7; 10; 14; 18; 20; 21; 23; 24; 26; 27] These efforts 
focused on experimental studies of juvenile and adult 
offenders in institutional as well as community set- 
tings. Each such category of offender and setting was 
well-represented in the studies reviewed, as were the 
major, traditional, rehabilitation methods (individual 
and group counseling; vocational and educational 
training; etc.); other, less common interventions were 
also included. Most such methods were implemented 
under non-voluntary conditions and—in the case of 
institutional programs—in an indeterminate-sentence 
context. Though the studies which were reviewed 
related to minor as well as serious or multiple of- 
fenders, the present overview will emphasize the im- 
plications of those reviews for the latter individuals. 
Throughout, the central question will be: Does reha- 
bilitation work? 

To address this question we will focus on programs 
that were judged successful or unsuccessful because— 
whatever else they did or did not accomplish with 
their target group—they either did or did not reduce 
recidivism. Use of recidivism is consistent with our 
view that the ultimate goal of rehabilitation is in- 
creased public protection. Clearly, rehabilitation 
efforts may also produce successful or desirable out- 
comes with respect to attitude-change, skill develop- 


I N 1974, a wide-ranging debate regarding the ef- 


ment, and various aspects of community adjustment, 
and these as well as other outcomes often do—but 
often do not—relate to recidivism. Nevertheless, for 
present purposes, the central criterion of success or 
effectiveness will be the reduction of illegal 
behavior—arrests, convictions, and related actions. 
This criterion was also used in the reviews mentioned 
above. 

As discussed in this overview, rehabilitation or 
habilitation includes a wide range of interventions 
whose principal as well as ultimate goal is the in- 
creased protection of society. This, the socially 
centered goal of rehabilitation, is achieved when the 
offender’s behavior is modified so that it conforms to 
the law. It is promoted but not in itself achieved by 
modifying given attitudes, by strengthening the of- 
fender as an individual, by reducing various external 
pressures and increasing given supports or oppor- 
tunities, and/or by helping him or her become more 
satisfied and self-fulfilled within the context of 
society’s values. Attitude-change, increased coping 
ability, etc., comprise the secondary or offender- 
centered goal of rehabilitation. Though this goal has 
absolute value in itself, it is—from the perspective of 
the overall justice system and this system’s function 
in society—zhiefly a “means” to the socially centered 
“end” of public protection. [20] 

Before proceeding, let us briefly indicate what we 


‘mean by the phrase “rehabilitation program or ap- 


proach.” The following is not a formal, exhaustive 
identification of rehabilitation or habilitation; 
however, for present purposes, it will suffice. 

The primary and secondary goals of rehabilitation 
are achieved by focusing on such factors and condi- 
tions as the offender’s present adjustment techniques, 
his interests and skills, his limitations, and/or his life- 
circumstances, in ways that affect his future behavior 
and adjustment. Rehabilitation efforts are thus 
focused on particular factors or conditions and are 
directed toward particular future events. Insofar as 
they involve specific components or inputs (e.g., 
counseling or skill-development) that are organized, 
interrelated, and otherwise planned so as to generate 
changes in those factors and conditions (e.g., skills or 
life-circumstances) that may in turn help generate the 
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desired future events, those efforts can be called 
rehabilitation programs or approaches. Such efforts— 
“interventions’”—may involve what has been called 
treatment, external control, or both. Under some 
conditions, what has been called punishment may be 
considered an adjunct approach to rehabilitation.’ 
However, methods such as electroshock treatment, 
psycho-surgery, etc., are not included under 
rehabilitation despite the factors or conditions on 
which they may focus and despite the specific 
effects—e.g., reduced illegal behavior—they may pro- 
duce or be designed to produce.” 
We now turn to the overview of “effectiveness.” 


Current Status of “Effectiveness” 


Martinson’s conclusion that ‘nothing works,” 
which was widely accepted during the middle and 
later 1970’s, is increasingly seen as a faulty synthesis 
of the findings from 138 recidivism studies previously 
described by Lipton, Martinson, and Wilks. [14; 18] 
Palmer’s critique of Martinson’s method of synthesiz- 
ing those findings showed that the latter’s conclusion 
was valid only in the following sense: No single, 
broadly categorized treatment method, e.g., group 
counseling or vocational training (each of which, of 
course, has many variations’), is guaranteed to reduce 
the recidivism of its target group. [21] The critique 
(“Martinson Revisited”) showed that several group 
counseling programs (in effect, variations or types of 
group counseling) did reduce recidivism either for the 
target group as a whole or for various subgroups 
within the total target group. This was observed in 
high-quality and acceptable-quality research studies 
alike. Because of this and subsequent critiques, 
Martinson, in 1978 and 1979, explicitly repudiated 
his highly pessimistic conclusion that nothing or 
almost nothing works. Instead, he recognized the dif- 
ference between evaluative statements concerning in- 
dividual programs and those relating to groups of pro- 


1Through punish porary confinement, withdrawal-of-privileges, added restric- 
tions, etc.—may well affect future behavior and adjustment, it is not part of a rehabilita- 
tion effort if used as an end in itself or as a means to such ends as revenge. However, 
if used in the context of focused, directed, and organized activities such as the above, 
e.g., if occasionally used 1 to bolster given a by gaining the individual's atten- 
tion, it may be i d part of n. Nevertheless, the distinguishing features 
of most rehabilitation programs are those aeesrh have been designed to (1) change/modify 
the offender mainly through positive incentives and rewards, subtle and otherwise, or 
to (2) change/modify his life-circumstances and social opportunities by various pragmatic 
means. 


Perhaps arbitrarily, we are including only those methods whose “humaneness” is not 
open to serious, certainly widespread, question. At any rate, we are focusing on methods 
that basically utilize, develop, or redirect the powers and mechanisms of the individual’s 
mind, not reduce, physically traumatize, disorganize, or devastate them, whether or not 
by mechanical means; the former may be called positive treatment programs (PTP’s), 
the latter, drastic or traumatic rehabilitation approaches (DRA’s). We are also excluding 
various methods—not infrequently used in other times and/or places—such as: mutila- 
tion or dismemberment; sterilization or castration; physical stigmatization (e.g., brand- 
ing); public humiliation (e.g., via stock and pillory). 


’That is, each individual program which is categorized as, say, a “group counseling” 
method represents a variation within the method. 


grams, i.e., broadly categorized methods. [2; 8; 17; 20] 

Though extreme pessimism no longer prevails 
regarding tne effectiveness of rehabilitation or 
habilitation programs, the pendulum is by no means 
swinging rapidly toward the opposite extreme. Nor 
is it even approaching the rather optimistic position 
that most treatment efforts (broadly categorized or 
not) have substantially reduced recidivism with many 
or perhaps most offenders, even in certain settings 
only (e.g., institutions). Moreover, what might be con- 
sidered today’s officially sanctioned position—that 
taken by the National Academy of Sciences in 
1979—is very guarded: No single correctional pro- 
gram (and, therefore, no broadly categorized method) 
has been unequivocally proven to reduce the 
recidivism of its target group; that is, using very strict 
standards of evidence, none has been shown to work 
beyond almost all doubt. At any rate, none can be 
guaranteed to work. [24] 

Despite its extreme scientific caution and stringent 
methodological standards, the NAS Panel indicated 
the following (these views were based on what it 
acknowledged as the “suggestions . . . concerning suc- 
cessful rehabilitative efforts” that were reported by 
LMW, and partly on the above and subsequent 
critiques): 


(1) A few approaches may perhaps be working for some 
subgroups within the total target group; however, the quality 
and especially quantity of evidence do not allow for definite 
conclusions regarding the subgroup-success of these 
approaches. 


Though no specific approaches have been proven to work, 
neither have they been disproven; instead, it is simply 
unclear which approaches have and have not been “given 
a fair trial.” [24] 

Many programs might have proven effective if they had been 
better implemented, if they had operated more intensively 
(i.e., had more treatment-input per client), etc. 


In sum, the NAS Panel’s position was very guarded 
and carefully qualified, but contained some glimmers 
of hope. In 1981, the Panel reaffirmed its position and 
further discussed these glimmers. [15] 

The Panel’s marked caution seemed to closely 
parallel the position taken by Empey in 1978, both 
as to the “inconclusive” nature of most research 
studies and the extreme difficulty of scientifically 
sorting-out precisely what works. [6] (That is, sorting- 
out is difficult even when good-quality research 
designs exist and certainly when program operations 
are only sketchily described.) Yet Empey was less 
restrictive than the Panel in one respect. He ap- 
parently did not believe that the results from all 
research studies which, methodologically, had been 
somewhat less than flawless but which were still 
relatively strong, should be discounted as a basis for 
correctional policy recommendations. Rather than in- 
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sist that the results from any given study be 
demonstrated with almost absolute certainty, e.g., 
beyond the shadow of a doubt, he seemed to accept 
what amounted to a preponderance-of-evidence stan- 
dard in this regard. As a result, he believed that some 
programs, though probably not many, had been ade- 
quately shown to be successful with serious offenders; 
at least, they seemed promising enough to have 
positive policy implications. Beyond this, Empey— 
like the NAS Panel after him—believed that some 
programs might have produced better results if they 
had been directed, not at the full range of offenders, 
but at certain subgroups only. This view reflected the 
already existing “differential intervention” position, 
summarized below. 

Several researchers and scholars—chiefly Palmer 
and Warren; Romig; Gendreau and Ross—have ex- 
pressed a more sanguine view than that offered by 
the NAS Panel, by Greenberg, and, more recently, by 
Conrad. [4; 7; 10; 20; 23; 24; 25] To be sure, these in- 
dividuals, like the Panel and Conrad, believe that 
much criminal justice research has been mediocre and 
that most rehabilitation efforts have probably been 
unsuccessful thus far, relative to their overall target 
group. Nevertheless, they believe that many pro- 
grams, often well-researched programs by LMW’s 
detailed standards and those of others, have been 
shown to work with specified offenders (subgroups) 
under specific conditions. Their view—with the par- 
tial exception of Romig’s—is generally known as the 
differential intervention (DI) position.4> This view, 
which mainly grew from the early efforts of Warren, 
et al., in California’s Community Treatment Project 
[25] goes beyond another well-known view—that 
which focuses on “amenability” alone: 

In contrast to DI (see below), what might be termed 
the basic treatment-amenability (BTA) position only 
minimally distinguishes among types of offenders. 
The BTA position generally asserts that (1) certain 
offenders (e.g., the “bright, verbal, and anxious”) will 
respond to many treatment approaches, presumably 
under most conditions or settings, and (2) most re- 
maining offenders will respond to few if any ap- 


*These individuals believe that the conclusions which were drawn from several hun- 
dred studies conducted during 1945-1978 (mainly 1960-1975) were justified either in terms 
of a preponderance-of-evidence standard or, somewhat more strongly, beyond a reasonable 
doubt; at least, this applied to the conclusions from numerous studies that yielded positive 
results. In any event, they regard the latter conclusions as scientifically supportable even 
though the individual study designs were indeed far from flawless and the conclusions 
were therefore not justified with almost absolute certainty (as the NAS Panel would have 
preferred), i.e., virtually beyond the shadow of a doubt. Moreover, they believe it would 
be inappropriate and certainly peculiar to dismiss the similar or converging evidence 
regarding given program approaches and program components that was observed across 
many such positive-outcome studies—studies which they feel had defensible research 
designs and that involved at least adequate program implementation. 


5Romig, while accepting this view, believes one should go beyond it—to “truly in- 
dividualized treatment.” (23] Thus, he supports but does not identify with DI per se. (It 
might be noted that individualization is a relative term.) 


proaches, again, regardless of conditions or settings. 
In contrast, the differential intervention view sug- 
gests that some offenders (BTA’s amenables included) 
will respond positively to given approaches under 
very similar conditions; other combinations of of- 
fender, approach, setting—and resulting outcome— 
are also implied. Finally, DI also suggests that many 
offenders who in the BTA view are generally 
described «s nonamenables may in fact respond posi- 
tively to certain approaches under particular condi- 
tions, e.g., close structuring within institutional set- 
tings. [7; 20; 25] 


In short, overly simplified, DI asserts that certain categories 
of offenders (e.g., the Conflicted) but not others (e.g., the 
Power Oriented) will respond positively to certain ap- 
proaches only, at least under specified conditions—and that 
the opposite may occur in response to other approaches or 
conditions. There are no all-around amenables and 
nonamenables, even though some individuals do usually per- 
form better than others. 


Thus, compared with BTA, the DI view is both more 
and less “‘optimistic” about so-called amenables; it is 
more optimistic about offenders who are often con- 
sidered non-amenables, as well. 

The “basic treatment amenability” and “differen- 
tial intervention” positions have both been supported 
by Glaser, Adams, and others. [1; 8] The amenability 
view has, in addition, recently been supported by 
Wilson, a long-time critic of rehabilitation who also 
accepts the NAS Panel’s overall caution regarding the 
validity of research findings to date. [26] All in all, 
there is increasing agreement among researchers, 
academicians, and practitioners as to which offenders 
are most likely to respond positively to standard— 
and, to a lesser extent, more specialized— 
rehabilitation approaches. DJ has further been sup- 
ported by Jesness, Hunt, Quay and Parsons, 
Megargee, et al., Wright and Dixon, and others. [11; 
12; 13; 19; 22; 27] By 1979, Martinson himself was 
essentially supporting differential intervention: 


...no treatment program now used in criminal justice is in- 
herently either substantially helpful or harmful. The critical 
fact seems to be the conditions under which the program is 
delivered. For example, our results indicate that a widely- 
used program, such as formal education, is detrimental 
when given to juvenile sentenced offenders in a group home, 
but is beneficial (decreases reprocessing rates) when given to 
juveniles in juvenile prisons. Such startling results are 
found again and again in our [recent] study, for treatment 
programs as diverse as individual psychotherapy, group 
counseling, intensive supervision, and what we have called 
‘individual/help’ (aid, advice, counseling). [17] 


Finally, as indicated, both Empey and the Panel 
believe there may be something to this view. 

In sum, both the BTA and DI positions have 
received moderate but clearly growing support within 
the justice system community; quantitatively, this ap- 
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plies to their empirical support as well. Nevertheless, 
as the Panel indicated, this evidence—while 
suggestive—is neither overwhelming nor entirely 
consistent.® [9; 24] 

Whether many programs or only a small percentage 
of programs have reduced recidivism is unclear. 
(Here, it makes little difference whether numbers or 
percentages are considered. However, by ‘““many”’ we 
mean at least 302 of the sample-of-programs reviewed 
by such authors as LMW, Bailey, and Adams, 
respectively—recognizing that many programs were 
included in more than one such sample.) The many- 
programs position is found not just among differen- 
tial intervention proponents but among reviewers 
who have questioned the effectiveness of rehabilita- 
tion efforts. The small-percentage view—with no 
specific percentage or percentage-range having been 
stated—is that implied by the Panel, by Empey, and 
by Greenberg.” Though the truth (objective reality) 
may well lie between these positions, the available 
evidence favors the former—assuming that “‘small’’ 
means less than 15 percent. More specifically, direct 
counts (Bailey’s included, e.g., for “experimental 
studies”) suggest that—conservatively—at least 20-25 
percent of all experimental programs reviewed have 
reduced recidivism for their total target groups, while 
at least an additional 10-15 percent have done so for 
one or’ more subgroups only. [1; 3; 20; 21] However, 
the exact percentages may not be too important. What 
may matter in the long-run is whether knowledge has 
been and can be gathered regarding the nature of (1) 
those programs which work and (2) offenders whom 
those programs apparently serve best. Such informa- 
tion could make it possible to reproduce, improve, and 
more efficiently utilize those and similar programs, 
and to discard whatever approaches seem to ac- 
complish little for the preponderance of their clients. 
In this way, the percentage of successful programs 


®Regarding the question of (1) which offenders are usually more amenable than others? 
and (2) which approaches seem to work for whom?, BTA and/or DI proponents and sup- 
porters generally believe that results from various studies, i.e., across studies, are more 
i t than i istent and show greater convergence than scatter. At any rate, 
they believe the consistency and convergence is substantial and revealing, and that it—in 
some respects, an expression of partial replication—partly compensates for less-than- 
flawless research designs. On this latter point, “the importance of scientific replication 
does not negate that of unusually impressive le.g., virtually flawless] individual studies. 
However, the latter value can hardly substitute for the former . . .” Thus, for example, 
one unusually impressive study which, say, “focused on particuiar treatment inputs and 
involved specific operating conditions” would not necessarily be seen, by most DI pro- 
ponents, as outweighing “several acceptable [or perhaps high-quality] studies which, col- 
lectively, may have covered a wider range of treatment inputs and operating conditions.” 
(20] 
7The reason for substantially differing estimates is somewhat unclear. At any rate, 
the many-programs estimates generally range from 30% to 55% and were obtained not 
just from reviews which did, but from others which did not, include the following among 
their sample-of-programs: those for which positive results were reported either for the 
total target group or only for a major subgroup within the total group. When the latter 
were included, estimates were only slightly higher than when they were not. An explana- 
tion for the differing estimates may partly lie in the fact that the various reviewers seldom 
focused on an identical or even nearly identical set of programs. Beyond that, they used 
somewhat different definitions of success. 


could increase—whether from today’s small or more 
substantial level. 

Long-range considerations aside, percentages—or at 
least terms such as “most,” “many,” and “few”—have 
nevertheless played a large and often confounding 
role in the effectiveness literature. For instance, DI 
proponents believe that many individuals who con- 
sider rehabilitation programs ineffective consistently 
overlook or ignore a basic fact, whether or not 
recidivism is involved as the sole outcome-measure: 
Although most programs have probably not worked 
well and most research was probably not done well, 
this still leaves numerous programs—i.e., from among 
the several hundred that were experimentally 
studied—that did work well or moderately well, that 
were researched satisfactorily, or both. Moreover, 
even if only 10 percent of those several hundred were 
found to work, this would still leave “many.” 


In short, proponents feel that, by overlooking this fact, these 
effectiveness-critics erroneously conclude or at least imply 
that since most programs—literally hundreds of programs— 
have not done well, rehabilitation efforts are obviously a 
failure and claims of effectiveness can be dismissed. Yet, in 
context, most is far from all. 


DI proponents also believe that the dozens of pro- 
grams mentioned above have, collectively, provided 
not only very strong evidence that something, in fact 
several things, work, but substantial converging 
evidence as to what works for many offenders. Thus, 
given these numerous positive-outcome programs, 
they consider it immaterial that the general quality 
of research-to-date, and even program-implementa- 
tion-to-date, may have been far from satisfactory, or 
perhaps even lamentable. Meanwhile, however, 
effectiveness-critics suggest that DI and perhaps BTA 
proponents greatly exaggerate the importance or im- 
plications of what they, the critics, consider the few 
programs that may possibly have worked. In any 
event, effectiveness critics usually emphasize the 
atypical—and, by implication, the probably-difficult- 
to-replicate—nature of these few. [4] 

Apart from how many programs reduce recidivism, 
there is the question of how sizable that reduction is. 
LMW indicated that although some programs did in- 
deed work, “corrections has not yet found satisfactory 
ways to reduce recidivism by significant amounts.” 
[14] They neither defined significant nor presented 
a percentage-reduction figure. In addition, Martinson, 
in 1976, suggested that the reduction in question was 
probably trivial—meaning, 5-to-15 percent. [16] (In 
1979, however, he stated: “...contrary to my 
previous position, some treatments do have ap- 
preciable effect on recidivism.” [17] The NAS Panel 
was silent on this point, and, at present, only one 
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_ percentage-reduction figure seems to exist: Focusing 
on all programs reported in LMW which reduced 
recidivism by at least 10 percent.* Palmer found an 
average reduction of 32 percent, the mean followup 
being 19 months; from a public-protection as well as 
cost perspective, even half this figure might often be 
considered important. [20] At any rate, since this is 
the only available figure, it is perhaps best to conclude 
that little is presently known regarding the average 
recidivism-reduction of positive-outcome studies—i.e., 
of all such studies (not just LMW’s), and using vary- 
ing definitions of success. Nevertheless, we suspect 
that the average reduction is substantial, e.g., over 
20 percent. (The problem of defining successful pro- 
grams is independent of the fact that LMW and Mar- 
tinson may have made their estimates by combining 
successful and unsuccessful programs. At any rate, 
much depends on how success is operationally 
defined.) 

The following question is closely related to the issue 
of percentage reduction in recidivism. For what 
percentage of the total target group, i.e., all offenders 
combined, have programs been “appropriate”? That 
is—in terms of the presently considered criterion— 
how often have they reduced recidivism? Here, no 
specific answer is known, and no average figure ex- 
ists. Despite this absence of information, certain prin- 
ciples and related implications can be stated: Clearly, 
if a program and all its offender-subgroups are 
matched, the percentage reduction that may result 
will be larger than if unmatched, in this case “‘in- 
appropriate,” subgroups are included. To date, few 
programs or even major program components have 
been designed for defined offender subgroups only— 
more specifically, for only those individuals who 
would presumably or theoretically be matched to 
those particular approaches. However, where pro- 
gram/offender matching has been used—as in Cali- 
fornia Youth Authority institutions during the 
1960’s—it has shown considerable promise. [12] Of 
course, the ideal program would perhaps be one that 
is flexible enough or contains enough relevant com- 
ponents to successfully work with all major 
subgroups, even though that program might not quite 
maximize the percentage reduction in recidivism for 
all its offenders combined. 


8Included, here, was 42% of LMW’s pool of positive- and negative-outcome studies com- 
bined. These 42% comprised four-fifths of all programs which—based on a behavioral, 
not just a policy-related index such as revocation or discharge—had reduced recidivism 
by any amount, i.e., by 1% or more. (Again, programs that reduced recidivism by less 
than 10%—viz, by 1-9%—were not considered positive-outcome studies in this as well 
as in most reviews and evaluations; if these programs had been included in the present 
analysis, the 32% recidivism-reduction figure would have dropped to 26%). Most of the 
42% showed a statistically significant difference (0.5 level) between the total target group 
and its control or comparison group. LMW had categorized many studies from within 
this 42% group as high-quality, not just adequate-quality. [14; 20] 


Such programs—in effect, near-panaceas—are 
nowhere on today’s horizon; in fact, as indicated, the 
NAS Panel believes that no approach has been 
decisively shown to work even for specific subgroups. 
To be sure, the Panel’s view with respect to 
demonstrated subgroup success is shared by neither 
differential intervention nor treatment-amenability 
proponents. Yet, despite this disagreement, both sets 
of individuals agree as to the existence of two major 
preconditions to effective rehabilitation or 
habilitation: 

(1) Single-modality approaches may be too narrowly focused to 
deal with the complex or multiple problems of most serious 
offenders. Instead, combinations-of-methods, e.g., vocational 
training and individual counseling, may be required. 

(2) Program input may have to be considerably greater (“more 
intense’’) than it has typically been—that is, if, as in (1) above, 
one wishes to generate lasting behavioral or other forms of 
change in most serious offenders. 


These preconditions would apply regardless of the pro- 
gram components or specific input involved, provid- 
ed, of course, that the latter do bear on the particu- 
lar offenders’ problems. As indicated, the Panel 
believed that—with improved research designs— 
many approaches migh® have been shown to work if 
they had met preconditions such as these. 

This agreement among otherwise differing 
observers is important, particularly in light of their 
further agreement regarding the value (or, in the case 
of the Panel, the directly implied value) of matching 
offenders with programs. Together, these precondi- 
tions/principles suggest that concentrated efforts, and 
perhaps greater individualization than in the past, 
are needed in order to affect substantial change in 
serious offenders. These suggestions may comprise 
some of the more constructive or at least potentially 
constructive products of the effectiveness-debate thus 
far. At any rate, they would have policy implications 
regardless of how many programs have been success- 
ful, and exactly how successful they have been. 

Finally, it should be added that differential inter- 
vention proponents largely agree among themselves 
on two additional points (here, the Panel took no 
public stand): 


(1) Some offenders probably require, not so much the standard 
rehabilitation inputs such as counseling, vocational train- 
ing, etc. They may require—primarily, or perhaps on an 
equal footing—external controls, heavy structuring, and, 
with respect to community programs, considerable 
surveillance. 


(2) Staff characteristics and staff/offender matching are probably 
major factors in successfully implementing given approaches, 


at least for many offenders. 
Though the evidence for these points is neither over- 
whelming (quantitatively) nor entirely consistent, it 
is by no means insubstantial and has grown con- 
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siderably in the past several years. At any rate, the 
present author would add a different and perhaps 
broader point, one that focuses on likely preconditions 
to effective rehabilitation and applies across the 
board: 


(3) Fairness or fair treatment by the justice system, and humane 
interactions overall, can help create a tolerable, believable, 
sometimes supportive atmosphere for involvement and 
decision-making by offenders, especially but not exclusively 
in institutions. 

Yet the following might be kept in mind. Fair treat- 
ment, etc., like just deserts and standardized disposi- 
tions by themselves, do not supply the direction, do 
not arouse the motivation, and do not provide the 
feedback or personal reward that probably must ex- 
ist before realistic, satisfying decisions are generated 
and maintained by those individuals. That is, unlike 
many rehabilitation efforts, they do not address the 
specifics of the offenders’ future—their concrete needs 
and opportunities within an often demanding en- 
vironment. Nor do they address the often complex 
task of motivating or realistically helping them come 
to grips with that environment and, in many cases, 
with themselves. Thus, for many offenders, fairness 
and humane interactions without programmed 
assistance can be empty, in a sense blind, and pro- 
grams without fairness can be futile, even pathetic. 
[20] 


Review and Conclusion 


An unsettled atmosphere exists regarding the ef- 
fectiveness of rehabilitation or habilitation. Neither 
the global optimism of the 1960’s nor the extreme 
pessimism of the middle and later 1970’s seem 
justified, and neither view in fact prevails. Two 
slightly more moderate “camps” have replaced them, 
and a sizable but not entirely unbridged gap exists 
between these two. 

Within the “skeptical” camp, some individuals 
believe it is clear—based on what they consider 
enough adequately conducted research—that rela- 
tively few rehabilitation programs work; moreover, 
those which work probably reduce recidivism by fairly 
small amounts. These individuals feel that rehabilita- 
tion, while not a total loss, therefore holds little 
promise and should be given a minor role. The re- 
maining individuals within this group believe that 
very little is clear: Because of (1) minor or major 
research flaws in almost all studies, (2) poorly im- 


*For example, an emphasis on either (1) broadly categorized treatment methods only 
(in effect, treatment-types or types of individual programs—as in Martinson, pre-1978), 
(2) overall programs, i.e., individual programs, viewed as undifferentiated entities, (3) 
program components within the overall program, or (4) similar program components or 
common factors that are found across numerous overall programs. 


plemented programs, or (3) both, we don’t really know 
whether given approaches do or do not—can or 
cannot—work, for their target groups as a whole. In 
this respect, rehabilitation has not been “given a fair 
trial.” Though some approaches may possibly have 
worked for at least some offenders, the picture is 
again unclear because the findings are neither iron- 
clad for any one study nor entirely consistent across 
various studies. These individuals believe that 
rehabilitation may well have promise—and a major 
role—but that no specific approaches can be recom- 
mended right now, at least not widely. 

The more ‘“‘sanguine” camp agrees that most pro- 
grams have not been particularly effective thus far, 
certainly with their overall target groups. However, 
it believes that many programs and approaches have 
been shown—with reasonable scientific assurance— 
to work for specified portions of their target group. 
Some such proponents believe that certain offenders 
(“‘amenables’”’) will respond positively to many ap- 
proaches under a wide range of conditions and that 
many or most remaining offenders will probably re- 
spond to very few. Other proponents partly accept this 
view but believe that almost all offenders will respond 
positively, neutrally, or negatively depending on the 
specific approach and the external conditions or set- 
ting. The objective evidence, while neither vast in 
quantity nor flawless in quality, tends to support the 
latters’ position while not negating the formers’. Both 
groups believe that successful programs often reduce 
recidivism by substantial amounts; they also feel that 
various approaches can be recommended right now 
for some offender-groups, even though these recom- 
mendations would reflect knowledge that is still 
largely ‘“‘atheoretical” or at least not systematically 
and explicitly linked to a carefully defined set of 
underlying mechanisms and principles which have 
themselves been largely validated or seem quite 
plausible. Moreover, whether few or many programs 
have worked thus far (however those terms are 
defined), those and similar programs can perhaps be 
built upon and the remaining programs or approaches 
can eventually be discarded. In addition, whether 
recidivism reductions are considered moderately large 
or relatively small within typical programs to date, 
those reductions—like the percentage of successful 
programs itself—can probably be increased through 
program/offender matching, in future rehabilitation 
efforts. 

The differences between the more skeptical and 
more sanguine individuals are complex and can only 
partly be traced to technical factors such as differing 
units of analysis,° differing standards of evidence, dif- 
fering approaches to synthesizing as well as generaliz- 
ing various findings from within and across studies, 
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etc. They seem to be partly experiential and 
philosophical as well. For the most part, these 
differences—especially the latter two—will probably 
long remain, even though the former (the technically 
centered) will doubtlessly be narrowed quite a bit. 
Beyond this, disagreement exists as to when the 
results from a given study or group of studies should 
be used for various types and levels of policy recom- 
mendation, especially if those results are positive. At 
a more basic yet related level, disagreement has 
clearly emerged as to what constitutes an adequately 
or well-researched study, one whose findings— 
whether positive or negative—can be considered valid 
and somewhat generalizable. 

Given such differences and disagreements, it is 
significant that certain areas of agreement 
nonetheless exist: Basically, many “skeptics” and 
“sanguines” seem to believe that, to be effective with 
serious or multiple offenders, rehabilitation programs 
must be broader-based and more intensive than in the 
past. That is, given the often complex and interrelated 
problems, limitations, and attitudes of most such of- 
fenders, future programs will often have to use 
“multiple modality” approaches, e.g., simultaneous 
or successive combinations of vocational training, in- 
dividual counseling, and perhaps others. Moreover, 
to achieve substantial rather than minimal impact, 
such approaches will have to be provided on a more 
intensive basis. One final area of agreement exists 
or is at least implied: program/offender matching. 
Here, a program’s resources—multiple or otherwise, 
intensively provided or not—are organized and 
distributed according to the needs, interests, and 
limitations of the offender subgroups that are present; 
they are not applied to the total offender group in an 
indiscriminate, across-the-board manner. Taken 
together, these areas of agreement suggest that future 
programs should be more carefully adapted to the life 
circumstances and personal/interpersonal charac- 
teristics of offenders. This view has policy implica- 
tions regardless of the exact content of those as well 
as present programs. 

The truth regarding “effectiveness” may lie be- 
tween the skeptical and more sanguine views—in fact, 

_it probably does. Yet however the effectiveness issue 
may finally devolve, the future of rehabilitation or 
habilitation programs will be neither dim nor dull; 
for one thing, not only direction but considerable room 
for improvement already exists. In any event, the 
above areas of agreement may reflect one important 
part of that truth, and future. 

And regarding that future, three last points. First, 
rehabilitation need not be wedded to a medical model; 
it can proceed on the assumption that offenders, like 
nonoffenders, have positive potential which they can, 


should, and usually wish to use. Offenders need not 
be viewed as defective; and, like most nonoffenders, 
the vast majority are quite capable of recognizing the 
potential relevance to their lives of various forms of 
assistance, e.g., vocational training. To assume that 
offenders lack this ability or can seldom exercise or 
sustain it is to consider them defective or highly in- 
different indeed—no less so, perhaps, than in a 
“medical model” itself. Along a related line, the fact 
that some or perhaps many offenders often play 
“treatment games” within or outside institutions does 
not mean that the majority do so or that they do so 
most of the time. [20] 

Secondly, rehabilitation need not be linked to in- 
determinate sentencing; it can be implemented for— 
and by—offenders under conditions of determinate 
sentencing, with or without written contracts. 

Finally, rehabilitation or correctional intervention 
need not demean its participants or interfere with 
given reform movements. It can disassociate itself 
from the more questionable or undesirable practices 
of the past and can be integrated with numerous 
justice system concerns and legitimate strivings of the 
present and future. Correctional intervention can 
operate in a framework of humane interaction and 
exchange despite the unavoidable need, outside and 
inside the system, for some degree of social control. 
By building on its past successes, be these “many” 
or “few,” it can eventually regain its place and 
recognition (this time on more solid grounds) as one 
more useful tool—another option for society and of- 
fenders alike. [5; 20] 
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Targeting Federal Resources on Recidivists: 
An Empirical View* 


By BRIAN FORST, WILLIAM RHODES, JAMES DIMM, 
ARTHUR GELMAN, AND BARBARA MULLIN** 


1. Introduction 


The concept of reserving prison and jail space for 
those offenders who, if released to society, would 
likely inflict the greatest harm has emerged as a 
dominant principle of criminal case selection, pro- 
cessing, and sentencing. While deterrence and 
rehabilitation have considerable theoretical appeal, 
they have not received systematic empirical support 
as effective principles on which to base the selection 
of criminal sanctions.’ The effectiveness of a 


*This article is based on research sponsored by the 
Department of Justice under contract no. JYFRP-81-C-0126. 
The authors are especially grateful to Dr. Charles Wellford, 
the Department’s project monitor, for his helpful sugges- 
tions throughout the project. The findings, conclusions, and 
recommendations in this report do not necessarily reflect 
official U.S. Government policy. 

**Messrs Forst, Rhodes, and Dimm are with INSLAW, 
Inc. Mr. Gelman is with the National Association of 
Criminal Justice Planners and Ms. Mullin is with the Yale 
School of Organization and Management. 


strategy of selective incapacitation, on the other 
hand, has both theoretical appeal and empirical 
validation.? The proliferation and continuance of 
“career criminal” programs in local jurisdictions 
throughout the country, even after a withdrawal of 
substantial Federal funding, reflects the broad ap- 
peal of this concept. 

The career criminal concept is appealing at the 
Federal level as well. Recognizing this, the Office of 
Legal Policy of the Department of Justice contracted 
with INSLAW, Inc., in the summer of 1981, to ex- 
amine the feasibility of instituting a career 
criminal-type program for Federal prosecutors. 
Motivated largely by previous findings that some 
classes of Federal offenders commit many more 


‘ Alfred Blumstein, Jacqueline Cohen, and Daniel Nagin, editors, Deterrence and 
Incapacitation: Estimating the Effects of Criminal Sanctions on Crime Rates 
(Washington, D.C.: National Academy of Sciences, 1978); Lee Sechrest, Susan O. White, 
and Elizabeth D. Brown, editors, The Rehabilitation of Criminal Offenders: Problems 
and Prospects (Washington, D.C.: National Academy of Sciences, 1979). 


* Empirical support for a strategy of selective incapacitation is the subject of section 2 
of this article. 
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serious crimes than others,’ the project was designed 
to examine the extent to which patterns of 
recidivism among Federal offenders are predictable, 
to assess the attitudes of investigators and pros- 
ecutors regarding the creation of a Federal program 
that would target on cases involving serious repeat 
offenders, and to develop a prototype system for 
identifying the most crime-prone offenders prior to 
their subsequent criminal acts. This article presents 
and discusses the major results of that project. 

The next section reviews highlights of previous 
research on selective incapacitation that have 
relevance to the Federal justice system. We then 
discuss findings from surveys of agents of local 
career criminal programs, United States attorney of- 
fices, and Federal investigative agencies. Next, we 
present highlights of an analysis of the predictabil- 
ity of recidivism among Federal offenders and 
describe a tool designed to aid Federal justice of- 
ficials to prospectively identify the most crime-prone 
offenders. We conclude with a set of reeommendations 
for the Federal criminal justice system. 


2. Previous Research Related to Selective 
Incapacitation 


Common knowledge among police and prosecutors 
that a small group of offenders accounts for a 


3 We have estimated that Federal offenders commit an average of 10 crimes per year 
free. INSLAW, Federal Sentencing: Toward a More Explicit Policy of Criminal Sanc- 
tions (Washington, D.C.: U.S. Department of Justice, 1981). Further analysis of the 
data collected in that sentencing study revealed that bank robbers commit an average 
of about 2% times as many crimes while free as do other Federal offenders. 


* Marvin E. Wolfgang, Robert M. Figlio, and Thorsten Sellin, Delinquency in a Birth 
Cohort (Chicago: University of Chicago Press, 1972), p. 88. 


5 These findings appeared in a 1976 working paper by Williams and in a finished ver- 
«ion in 1979, The Scope and Prediction of Recidivism (Washington, D.C.: Institute for 
Law and Social Research), pp. 5-6. 


* Peter W. Greenwood, “Crime Control: Explaining Our Ignorance,”” Rand Corpora- 
tion working draft (no. WD-1050), May 1981, p. IV-8. 


7 Joan Petersilia and Peter W. Greenwood, Criminal Careers of Habitual Felons 
(Washington, D.C.: U.S. Government Printing Office, 1978); Barbara Boland, Jn- 
capacitation as Applied to Federal Offenders (Washington, D.C.: INSLAW, 1980); Mark 
Peterson, Harriet Stambul, and Suzanne Polich, Doing Crime: A Survey of California 
Prison I tes (Washingt D.C.: U.S. Department of Justice, 1980); Greenwood, 
Selective Incapacitation (Santa Monica: Rand, 1982); Jan M. Chaiken and Marcia R. 
Chaiken, Varieties of Criminal Behavior (Santa Monica: Rand, 1982). 


* Paul E. Meehl, Clinical vs. Statistical Prediction (Minneapolis: University of Min- 
nesota Press, 1954); Jack Sawyer, “Measurement and Prediction, Clinical and 
Statistical, Psychological Bu!'etin, vol. 66 (1966); Henry J. Steadman and Joseph Cocoz- 
za, “Psychiatry, Dangerovsness and the Repetitively Violent Offender,” Journal of 
Criminal Law and Crimin«/ogy, Vol. 69 (1978), pp. 226-31; John Monahan, Predicting 
Violent Behavior: An A t of Clinical Techniques (Beverly Hills: Sage, 1981); 
John S. Carroll, et al., “Evaluation, Diagnosis, and Prediction in Parole Decision Mak- 
ing,’ Law and Society Review, vol. 17 (1982). 


* Kristen M. Williams, op. cit. (note 5); Jeffrey A. Roth and Paul B. Wice, Pretrial 
Release and Misconduct in the District of Columbia (Washington, D.C.: Institute for 
Law and Social Research, 1980): Dary] R. Fischer, ‘Offender Risk Assessment: Implica- 
tions for Sentencing and Parole Policy,” unpublished paper, Iowa Statistical Analysis 
Center, April 1981; William M. Rhodes, et al., Developing Criteria for Identifying 
Career Criminals (Washington, D.C.: INSLAW, 1982); Greenwood, op. cit. (note 7); 
Chaiken and Chaiken, op. cit. (note 7). 


© Williams, ibid., p. 27. 


disproportionate number of crimes has received 
substantial empirical validation in recent years. In 
1972, Marvin Wolfgang and his associates reported 
that 18 percent of a group of juvenile delinquents in 
Philadelphia accounted for 52 percent of all the of- 
fenses committed by the group.‘ Then in 1976, 
Kristen Williams, analyzing PROMIS data from 
Washington, D.C., for 1971-75, found that 7 percent 
of the 46,000 different defendants arrested ac- 
counted for 24 percent of the 73,000 felony and 
serious misdeameanor cases handled by the pros- 
ecutor for that jurisdiction. These findings provided 
much of the stimulus for the institution of Federally 
sponsored career criminal programs in jurisdictions 
throughout the country.* More recent findings deriv- 
ed from surveys of prison inmates have further 
validated the existence of substantial variation in 
the amount of criminal activity among different of- 
fenders.’ 

It is one thing, however, to identify crime-prone of- 
fenders retrospectively and another to identify them 
before they demonstrate their criminal proclivity. 
Obviously, if they cannot be identified for special 
case treatment prospectively, then there can be no 
opportunity to obtain the benefit of a strategy of 
reserving prison space for the most criminally active 
offenders. 

The emerging evidence indicates that prospective 
identification of crime-prone offenders, while im- 
perfect, can nonetheless be done with a moderate 
degree of accuracy in some settings and a high 
degree in others. More importantly, statistical 
prediction of criminal and deviant behavior has 
demonstrated itself with some consistency to sur- 
pass the accuracy of subjective prediction by clini- 
cians and other experts.* Recent studies have re- 
vealed a number of factors in particular to be consis- 
tent predictors of recidivism: recent prior criminal 
record, youthfulness, drug use, and charges of rob- 
bery or burglary.® 


2.1 Predictive Accuracy.—The accuracy of these 
prediction models is not difficult to demonstrate. 
William’s model of recidivism, for example, when 
used to predict the most recidivistic half of the 
46,000 defendants in her study, correctly identified 
in that half 84 percent of the 478 offenders who 
revealed themselves retrospectively as the most 
recidivistic 10 percent of the cohort.’® (A random 
selection would have identified only 50 percent, on 
average.) The extent to which recidivism can be 
predicted among Federal offenders, it turns out, is 
even stronger, as will be described in section 4. 


2.2 Existing Case Selection Strategies.—The 
available evidence on case selection and targeting 


12 FEDERAL PROBATION 


strategies actually used by prosecutors is not plen- 
tiful. In an earlier INSLAW study we analyzed the 
factors that govern prospective case selection and 
subsequent processing decisions by identifying the 
case characteristics that best predict the pros- 
ecutor’s decisions to accept a felony case at screen- 
ing and then to carry it forward at successive stages 
of prosecution. Using 1973 data from PROMIS (the 
Prosecutor’s Management Information System) 
from Washington, D.C., that study found that the 
cases that proceeded the farthest through the 
system tended to be those, first, that had the 
strongest evidence (measured by such factors as 
number of witnesses, whether physical evidence was 
collected by the police, and the amount of time that 
elapsed between the offense and the arrest) and, se- 
cond, that involved the most serious offenses 
(measured both by the maximum sentence for the 
most serious charge indicated by the police or pros- 
ecutor and by the Sellin-Wolfgang index, a measure 
of the amount of harm inflicted on victims by the of- 
fense)."* Cases involving defendants with longer 
criminal records (measured by number of prior ar- 
rests, and controlling for the defendant’s age) were 
not found to be selected at a higher rate or carried 
forward to a more advanced stage of prosecution 
than other cases. 


These results, describing an office that had no ca- 
reer criminal program at the time the data were 
recorded, suggest that the prosecutor might not be 


" Brian Forst and Kathleen B. Brosi, “A Theoretical and Empirical Analysis of the 
Prosecutor,” Journal of Legal Studies, Vol. 6 (1977), pp. 177-91. The effect of the 
evidence variable was 10 times larger, as measured by the elasticity of the variable, 
than the effect of crime seriousness (pp. 187-90). The Sellin-Wolfgang index is described 
in Thorsten Sellin and Marvin E. Wolfgang, The Measurement of Delinquency (Mont- 
clair, N.J.: Patterson Simth, 1974). 


* U.S. Department of Justice, Justice Litigation Manag t (Washington, D.C., 


1977), pp. 42-44; Joan E. Jacoby, et al., Prosecutorial Decisionmaking: A National Study 
(Washington, D.C.: Bureau of Social Science Research, 1980). 


18 We can assume that crime reduction is produced from a strategy of targeting on 
repeat offenders primarily by way of incapacitation rather than deterrence. In fact, 
these incapacitive effects may be at least partly offset by lost deterrent effects 
associated with the failure to convict less active offenders whose current offenses are 
more serious. It is possible, however, that the deterrent effect of a strategy of targeting 
on repeat offender: may approximate that associated with a strategy of targeting on the 
most serious current offenses. We know little about the differential crime control ef- 
fects of sanctions applied to various classes of offenses and offenders, and even less 
about the decomposition of those effects in terms of deterrence and incapacitation. 
Limits to this knowledge are discussed in Blumstein, et al., op. cit. (note 1). 


* Eleanor Chelimsky and Judith Dahmann, Career Criminal Program National 
Evaluation: Final Report (Washington, D.C.: U.S. Department of Justice, 1981), pp. 87, 
127. 


*® William M. Rhodes., “Investment of Prosecution Resources in Career Criminal 
Cases,” Journal of Criminal Law and Criminology, vol. 71 (1980), pp. 118-23. The study 
noted that the targeted cases may have been more difficult to prosecute in the first 
place than the other cases (p. 122). 


** In San Diego, for example, the charges in the current case are critical to selection 
for career criminal targeting; those charges are irrelevlant to the program in New 
Orleans. Chelimsky and Dahmann, op. cit. (note 14), pp. 63-73. A survey of the selection 
critieria used in 146 different career criminal programs in jurisdictions throughout the 
United States confirms the variety of case selection criteria found by Chelimsky and 
Dahmann. Institute for Law and Social Research, National Directory of Career 
Criminal Programs (Washington, D.C.: Department of Justice, 1980). 


inclined to target on the more crime-prone offen- 
ders—especially at the screening stage, where most 
cases drop out of the system--in the absence of such a 
program. This inference was corroborated in 1977 by 
evidence produced from a survey of Federal pros- 
ecutors, and from a survey of 855 prosecutors in 15 
non-Federal jurisdictions in 1980.'? While consistent 
with the deterrence aspect of crime control, the find- 
ings of those studies suggest that the prosecutor 
does not automatically target on cases with the idea 
of realizing the incapacitative effects associated 
with the conviction and incarceration of the most 
criminally active offenders.* 

More recent research by Eleanor Chelimsky and 
Judith Dahmann, conducted in offices with career 
criminal programs, produced quite different find- 
ings: Attorney time given to cases that are processed 
by career criminal units may actually be excessive. 
In a survey of four jurisdictions, the number of cases 
accepted per attorney per month for prosecutors 
assigned to those units was found to be only about 
one-fourth of that for the other prosecutors in each of 
the offices studied, and the career criminal cases 
were found to be no more likely to end in convic- 
tion.’* Similar results were obtained in research con- 
ducted at INSLAW by one of the authors. Measuring 
the number of attorney hours allocated to each 
felony case in the main office and four branch offices 
of the Los Angeles County District Attorney, Rhodes 
found that the amount of attention given to robbery 
and burglary cases in the career criminal unit was 
about five times the amount given to robbery and 
burglary cases that were processed conventionally, 
with results in terms of conviction rates that ap- 
peared no better.'® 

The accumulated evidence, in short, suggests that 
too little attention may be given to cases involving 
chronic offenders in an office with no special 
targeting program, and too little attention may be 
given to other cases in offices that do have such pro- 
grams. It is possible that simply flagging cases in- 
volving criminally active offenders to remind the 
prosecuting attorney, sentencing judge, and correc- 
tional officials that the case warrants special con- 
sideration may produce a more balanced, if not more 
efficient, allocation of resources than the alter- 
natives of either processing such cases through 
separate career criminal units or ignoring them 
altogether. 


2.3 Empirically Derived Case Selection 
Strategies.—In their survey of four jurisdictions with 
career criminal programs, noted above, Chelimsky 
and Dahmann also found four entirely different sets 
of career criminal targeting strategies.'® While such 
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differences may be attributable to the prospect of 
recidivism predictors varying from place to place, it 
is safe to conjecture that the criteria vary primarily 
due to arbitrariness; few people know what actually 
predicts recidivism in any particular jurisdiction. 
Such variation in targeting criteria imposes 
avoidable crime costs on society to the extent that 
the criteria used do not result in a strategy of 
targeting on those offenders who are predictably the 
most crime-prone. 

Room for improvement in the choice of selection 
criteria for career criminal programs is further in- 
dicated in a 1980 INSLAW study by Kristen 
Williams. She found that the estimated incapacita- 
tion effects of empirically derived targeting criteria 
in fact surpass, by from 10 to 50 percent, those 
associated with criteria developed by the Law En- 
forcement Assistance Administration: current case 
a serious felony and one prior conviction. These 
estimates were based on a variety of assumptions 
about the size of the group of cases targeted, the con- 
viction rate increase associated with the program, 
and the sentence that followed.’’ Similarly, Roth 
_ and Wice’s model of crime on bail, when used to 
predict the most recidivistic of a sample of 424 defen- 
dants who were required to post cash or surety bond, 
revealed that the number of persons jailed in that 
sample could have been reduced from 170 (those who 
failed to make bond) to 98 (those predicted to be the 
most recidivistic) without any increase in the ex- 
pected rate of pretrial rearrest.’* And according to 
Fischer, the Iowa Statistical Analysis Center has 
demonstrated 


that an Iowa parole policy based strictly on predictive 
restraint could enhance the crime prevention power of im- 
prisonment—via incapacitation—by as much as 36 percent 
with no increase in the prison population. If both sentencing 
and parole release were to be based strictly on predictive 
restraint, then this figure would increase to 70 percent.’® 
These studies suggest that our ability to improve 
on current patterns of case selection and handling 
may be substantial. Opportunities to make such im- 
provements at the Federal level will be discussed in 
sections 4 and 5. 


3. Surveys of Criminal Justice Agents 


Improvements in case selection and handling pro- 
cedures are not likely to be effectively implemented 


*” Kristen M. Williams, “Selection Criteria for Career Criminal Programs,” Journal 
of Criminal Law and Criminology, vol. 71 (1980), pp. 89-93. 


18Roth and Wice, op. cit. (note 9), pp. 63-64. They also showed that jail populations could 
be reduced if the primary goal of pretrial detention were to reduce the rate at which 
defendants fail to appear in court (pp. 63-64). 


.* Fischer, op. cit. (note 9), p. 3. 


by people who do not see them as improvements. An 
important precondition to the successful implemen- 
tation of a strategy of selective incapacitation is an 
understanding of the perceptions of the agents 
responsible for carrying out such a strategy. Accord- 
ingly, we surveyed Federal investigators and pros- 
ecutors, as well as prosecutors experienced in the 
operation of career criminal programs at the local 
level. In this section we describe the principal 
results f those surveys. 


3.1 Federal Investigators.—Four Federal in- 
vestigative agencies that account for the vast ma- 
jority of cases prosecuted by Federal attorneys par- 
ticipated in the survey: the Federal Bureau of In- 
vestigation, the Secret Service, the Postal Inspection 
Service, and the Bureau of Alcohol, Tobacco, and 
Firearms. A total of 26 inperson interviews with 
agents of those organizations were conducted in 
seven cities: Chicago, Detroit, Houston, Los 
Angeles, Miami, New York, and San Francisco. 
(Federal prosecutors were also interviewed in those 
sites.) Because the number of interviews ranged 
from five to seven for the individual agencies, it was 
not possible to draw reliable inferences about the at- 
titudes of agents of any particular agency; hence we 
report results for the 26 agents as an aggregate. 

The issue of central interest was the extent to 
which an offender’s prior record influences Federal 
investigation and prosecution. Most agents express- 
ed the belief that prior record influences the decision 
to investigate; half said that it influences the deci- 
sion to prosecute (See exhibit 1). Most doubted that 
the charges filed by the Federal Prosecutor are af- 
fected by the offender’s criminal history. 

With respect to the prospect of a more explicit 
Federal career criminal program, most investigative 
agents seemed positive. They strongly supported the 
idea of increasing both the incarceration rates and 
average sentences of recidivists. Specific recommen- 
dations included the “flagging” of cases for special 
attention, assignment of cases to experienced at- 
torneys, and the institution of special screening and 
review procedures. Only two agents expressed a 
preference for a special prosecution unit to handle 
such cases. 


3.2 Federal Prosecutors.—A total of 26 inperson 
interviews were conducted in nine Federal districts: 
Central California (Los Angeles), Northern Califor- 
nia (San Francisco), Southern Florida (Miami), Nor- 
thern Illinois (Chicago), Eastern Michigan (Detroit), 
Eastern New York (Brooklyn), Southern Texas 
(Houston), and Western Washington (Seattle). We 
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EXHIBIT 1 
Survey of Federal Investigators 


Does an offenders’s history of prior 
criminal activity influence: 


Agency’s 
decision to 
initiate 
investigation 


Yes 16 
No 6 
Depends 

No response 


N 


USS. at- 
torney’s 
decision to 
accept case 


Seriousness 
of charges 
filed 
13 7 
4 15 


interviewed from two or four people in each of- 
fice—typically, the head of the criminal division, the 
head of a special prosecution unit, and another 
senior attorney. Additional interviews were con- 
ducted in 18 other districts by telephone. 

The interview started with a question about the 
Federal attorneys’ knowledge of local career 
criminal programs and views about their effec- 
tivensss. Of the 19 attorneys who expressed a view, 
9 thought the programs were either “quite effec- 
tive” or “extremely effective,” 5 thought they were 
“moderately effective,’ three “marginally effec- 
tive,” and 2 thought that they were not effective at 
all. 

While the attorneys interviewed acknowledged 
current Federal emphasis on cases involving repeat 
offenders, they indicated (using a 10-point scale of 
importance) that the strength of the evidence and 
the seriousness of the current offense weigh a bit 
more heavily then prior record in their decisions to 
accept or decline cases at the screening stage. To the 
extent that they do consider prior record in their 
screening decisions, they indicated that they base 
their assessment of recidivism on at least one of 
three sources of information: FBI criminal histories, 
local agency sources, and investigative information 
that reveals an offender’s current activity to have 
the characteristics of a sophisticated, often long- 
term operation. Prosecutors in two of the nine 
jurisdictions indicated that they rarely have prior 
criminal history records available at screening. 


Looking ahead to the prospect of a Federal career 
criminal program, Federal prosecutors identified 
several goals for the program, ranging from in- 
creased incarceration rates and sentence terms for 
repeat offenders to such side benefits as improved 
coordination with local prosecutors. They indicated 
that such benefits could be achieved through the 
flagging of cases involving repeat offenders and in- 
creased use of pretrial detention and special 
sentence enhancement statutes for those cases. 

We found surprisingly little support (only four 
respondents) for the establishment of separate 
career criminal prosecution units within the office. 
This lack of support is consistent, with the lack of 
proven effectiveness of such units at the local level 
noted in section 2. It is also consistent with a ten- 
dency for the Federal prosecutors interviewed to ex- 
press more interest in the offense than in the of- 
fender. Nearly all of the respondents expressed op- 
position to a program that would either alter their 
present office structure or that would cause a shift 
from the current emphasis on crime seriousness to 
an emphasis on offenders. It is not totally clear 
whether the Federal attorneys’ opposition to the 
creation of career criminal units within U.S. at- 
torney offices stems primarily from a belief that the 
career criminal units would not be effective or from 
a preference in focusing on serious offenses rather 
than serious offenders. The existence and accept- 
ability of special prosecution units in most of these 
offices (e.g., to target on narcotics and on organized 
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crime), however, may suggest that Federal pros- 
ecutors are not generally opposed to special pros- 
ecution units per se, but are opposed primarily to a 
focus on the offender rather than the offense. 

Federal prosecutors appear also to be generally op- 
posed to a set of criteria that would substantially 
narrow their discretion to select certain types of 
cases but not others. While about half of the at- 
torneys interviewed thought that some guidelines 
would be useful to assist prosecutors in identifying 
the more crime-prone offenders, ther also expressed 
the belief that such guidelines should be broadly 
defined. Only two attorneys favored point-system or 
check-list approaches to case selection. 

If career criminal guidelines were to be based on 
the presence of certain factors, the most important 
factor cited by the sample of Federal prosecutors (41 
responded to this question) was, ironically, the 
seriousness of the current offense. Among 13 factors 
named on a five-point scale of importance, the 
following noteworthy results were obtained: offense 
seriousness (#1) received an average score of 4.37; 
prior Federal felony convictions (#2), 4.24; indication 
of high volume of criminal activity (#3), 4.15; prior 
non-Federal felony convictions (#4), 4.04; prior 
felony arrests (#6) 2.80; indication of drug use (#8), 
2.73; and prior misdemeanor arrests (#13), 1.49. 

While offense seriousness appears to remain the 
more dominant concern of Federal attorneys, they 
do express support for the inclusion of factors that 
are statistically related to recidivism among a set of 
case selection criteria. Of the 31 prosecutors who 
responded to the question, “Should the case selec- 
tion criteria for a Federal career criminal program 
include items that are statistically related to the 
likelihood of recidivism?” all but three said yes. 

Individual respondents also expressed support for 
ways of dealing with repeat offenders other than with 
the use of empirically derived case selection criteria: 
new legislation to facilitate the prosecution of recidi- 
vists, cross-deputization of Federal and local prosecu- 
tors, less emphasis on cases involving the sophisticated 
white collar offender, and the provision of more com- 
plete criminal history information in time for the bail 
hearing. 

For the most part, Federal prosecutors feel that 
their current policies are adequate for dealing with 
repeat offenders. They expressed the view that 
substantially larger gains could be realized from 
tougher sentencing of repeat offenders than from dif- 
ferent prosecution strategies or from new prosecu- 
tion programs that would only duplicate current 
ones. 


3.3 Local Prosecutors.—The third major group of 


practitioners surveyed was prosecutors responsible 
for local career criminal programs. The purpose of 
this survey was threefold: to learn the basic features 
of local efforts to target on repeat offenders, to learn 
the extent and nature of the interaction of local pros- 
ecutors with Federal investigators and prosecutors, 
and to learn their views on the concept of a career 
criminal program at the Federal level. Represen- 
tatives of over 80 active career criminal programs 
were interviewed in person or by telephone. 

The programs surveyed had been in operation for 
an average of 42 months at the time of the interview 
(summer 1981). Most of the local career criminal pro- 
grams experienced a substantial shift in funding 
during this period: Federal funding, which was 
largely responsible for the initiation of these pro- 
grams, fell from 68 percent of total program funds at 
the start to a level of 10 percent by the summer of 
1981; state governments filled much of the void, in- 
creasing from 21 to 48 percent of the funding; and 
local governments assumed the remainder, increas- 
ing from 11 to 43 percent of the funding of career 
criminal programs. 

Career criminal programs vary substantially in 
size, based primarily on the size of the jurisdiction. 
Los Angeles County, the largest jurisdiction in the 
study, also has the most attorneys (24) in its career 
criminal unit. Ada County, Idaho, and Black Hawk 
County, Iowa, jurisdictions of less than 150,000 
residents, each have only one attorney assigned to 
their units. The average number of attorneys in the 
82 units sampled was 3.8. 

The career criminal units attorneys are typically 
more experienced than other attorneys in the of- 
fice—they have an average of over 7 years of pro- 
secution experience, nearly twice that of the others. 
The minimum amount of prosecution experience in 
the vast majority of these units is 3 years. 

Recognizing the importance of “case building” in 
many cases involving repeat offenders, these units 
usually have experienced investigators added to 
their staffs of experienced lawyers. About two-thirds 
of the units have such persons assigned to their 
staffs; of the 14 units surveyed operating in jurisdic- 
tions with over one million residents, 13 have in- 
vestigators assigned to their staffs, and most of 
these units have two or much such people. Over 75 
percent of all career criminal investigators were 
previously employed as police officers or detectives. 
Local career criminal unit staffs often also include 
paralegal assistants, secretaries, and clerks. 

Local career criminal units are not distinctive only 
for their staffs of experienced lawyers and in- 
vestigators. They are also characterized by a system 
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known as “vertical prosecution.” Rather than being 
passed “horizontally” from one attorney to another 
in a production line manner common in urban pros- 
ecutors’ offices, career criminal cases are typically 
handled by a single attorney from the screening 
stage through indictment and on to final case 
disposition. While this enables each prosecutor to 
devote more attention to each case handled, it also 
results in fewer cases processed per attorney than in 
conventional case processing systems. Whereas 
felony caseloads typically run in the neighborhood of 
100 per attorney in conventional settings, career 
criminal unit attorneys usually handle fewer than 
50 cases per year, and in a number of offices, in- 
cluding Los Angeles, the Bronx, and Indianapolis, 
fewer than 20 are processed per career criminal unit 
attorney annually. 

The aspect of career criminal units that one might 
expect would set these units most clearly apart from 
conventional prosecution is the case selection pro- 
cess, designed to produce a systematic focus on those 
offenders most likely to recidivate. While the focus 
of case selection in local career criminal programs 
does appear to be on the repeat offender, it is in fact 
anything but systematic. Fewer than one-fourth of 
those surveyed use a scoring system to select cases. 
Most programs use criteria that allow for more cases 
than the unit can actually prosecute. Over two- 
thirds target on specific offenses; while prior record 
is regarded as “very important,” crime type and 
degree of harm to the victim rank close behind 
among the criteria used to select cases as worthy of 
career criminal prosecution. State criminal history 
information is usually available to support the 
systematic selection of cases involving active of- 
fenders, as is information about parole or probation 
status and other pending cases, but information 
about bail status is available only about half of the 
time and juvenile records and FBI data on offenses 
committed in other states are rarely available to 
local jurisdictions that wish to target resources on 
repeat offenders. 

Because a strategy of selective incapacitation at 
the Federal level would need information about both 
Federal and non-Federal prior offenses, and hence 
would have to rely on information sources at the 
local level, we surveyed local prosecutors about their 
coordination with Federal agents. Most units (92 
percent) do have occasion to contact Federal agents. 
Such contacts are more likely to be monthly, 
however, than weekly or daily. Those contacted 
most frequently are agents of the FBI, Bureau of 
Alcohol, Tobacco and Firearms (BATF), and the 
Drug Enforcement Administration. In response to 


an open-ended question, the attorneys were inclined 
to regard BATF agents as especially cooperative. 

The interview closed with some general questions 
about the overall success of the career criminal pro- 
gram and about the prospect of such a program at 
the Federal level. The persons interviewed ex- 
pressed a belief that the program locally has been a 
success overall, especially because incarceration 
rates increased and because attorneys were given 
more time to work on each case. While not generally 
enthusiastic about the concept of a Federal career 
criminal program, nearly three-fourths of those in- 
terviewed thought that it would be better to have 
one in their Federal district than not to. Many pros- 
ecutors stressed the need for a Federal career 
criminal program to coordinate closely with local ef- 
forts to target on repeat offenders; many expressed a 
concern, based on their previous experiences with 
Federal agents and prosecutors, that Federal 
authorities would not in fact coordinate sufficiently 
with local authorities. 


4. Recidivism Patterns of Federal Offenders 


We turn now to an investigation of the extent to 
which a program that attempts to reserve Federal 
Prison space for the most criminally active offenders 
could in fact be expected to reduce crime or reduce 
prison populations, or both, by way of a strategy of 
incapacitation. Obviously, there can be no oppor- 
tunity to incarcerate the most active offenders and 
release the least active one, except by chance, if we 
cannot identify each group with some degree of ac- 
curacy prior to the decision to incarcerate. 

4.1 Retrospective Analysis of Recidivism.—To do 
this, we analyzed a data base describing a 5-year 
followup period for 1,700 offenders convicted of a 
cross section of Federal offenses and released from 
prison or other Federal custody in 1970. The data 
base was constructed from a variety of sources, in- 
cluding presentence investigation reports provided 
by the Probation Division of the Administrative Of- 
fice of the U.S. Courts (for detailed information 
about offenders and their prior records), FBI rap 
sheets (information about arrests during the 
followup period), local jails and prisons (information 
about intervals in the followup period during which 
it was not possible for the offenders to commit 
crimes “‘on the street,” and the U.S. Parole Commis- 
sion (additional information about the offenders 
released from Federal prisons). 

The analysis of this data base has confirmed 
earlier findings that previously convicted Federal of- 
fenders, on the whole, are more recidivistic than 
local offenders and that some are substantially more 
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recidivistic than others.”° The 1,700 offenders com- 
mitted an estimated average of 7.8 nondrug of- 
fenses per year (or 36 per year, including drug of- 
fenses) on the street; about 1,000, however, were not 
known to recidivate during the followup period, 
while the other 700 committed an estimated average 
of 19 nondrug offenses per year.” Of those who 
recidivated, 71 percent did so within 2 years of their 
release. 

4.2 Predicting Recidivism for Federal Of- 
fenders.—Looking back on the followup period, as we 
do above, has only limited policy relevance. Of par- 
ticular significance for a strategy of selective in- 
capacitation is our ability to identify prospectively, 
or predict, which offenders are the ones most likely 
to recidivate. To develop such a capability, we 
estimated the statistical association between the 
factors that were known about the 1,700 offenders at 
the time of their release from Federal custody in 
1970 and the likelihood that an offender was rear- 
rested within 60 months after release. This analysis 
revealed four sets of factors as especially strong 
predictors of recidivism: prior record (including 
length of criminal career, number of arrests within 
the past 5 years, longest term of incarceration 
previously served, and number of prior convictions); 
youthfulness; use of drugs (including heroin use or 
heavy use of alcohol); and the nature of the current 
offense (especially, whether or not a bank robbery or 
other violent offense). These findings are consistent 
with earlier research on recidivism.” 

We then established the following hypothetical 
career criminal targeting criterion: Select a case for 
special handling if the model identifies the offender 
as being more likely than not to recidivate within 40 
months. This criterion identified 200, or 12 percent, 
of the 1,700 offenders as “career criminals.” 

4.3. Accuracy of Prediction.—How accurately 
does this model identify repeat offenders prospec- 
tively? The importance of this question derives 
primarily from our concern about “false positives,” 
persons identified as recidivistic offenders prospec- 
tively but not retrospectively. In fact, the model 
predicts fairly accurately, with true positives out- 
numbering false positives by nearly six to one. Of 
the 200 identified as career criminals, 170 (85 per- 
cent) were rearrested during the 5-year followup 
period. Ninety-nine (50 percent) of the 200 were 


»° See note 3. 


™ The number of offenses per year free was estimated by dividing the number of 
observed arrests per year free by the rate at which the offense results in an arrest. 

22 See note 9 and accompanying text. 

33 Rhodes, et al., op. cit. (note 9). 


* See note 8 and accompanying text. 


rearrested within 12 months of release, and 138 (69 
percent) were rearrested within 24 months. In con- 
trast, only 36 percent of the 1,500 offenders not iden- 
tified as career criminals were rearrested during the 
5 years following release from Federal custody. The 
200 offenders identified prospectively as recidivists 
committed an estimated average of 38 nondrug 
crimes per year, while the other 1,500 committed an 
estimated average of less than 4 per year; although 
outnumbered by 7.5 to 1, the 200 as a group commit- 
ted an estimated 1,900 more crimes per year than 
the 1,500. 

It is not even necessary to use the full detail of a 
sophisticated statistical prediction model to produce 
targeting criteria that accurately identify 
recidivists. We have developed a simple nine-factor 
score sheet (exhibit 2) that produces resuits closely 
approximating those of the more elaborate predic- 
tion model: as with the exact model, true positives 
outnumber false positives by six to one, and only 36 
percent of the offenders not identified as career 
criminals were rearrested during the followup 
period.* It is important to note that because the 
population of cases screened by prosecutors is dif- 
ferent from the population of offenders that we 
analyzed to generate this scoring system, a real 
world application of these weights at the screening 
stage is likely to be somewhat less accurate than the 
results obtained here. 

Ideally, of course, we would like to be able to 
predict recidivism perfectly. It is occasionally said 
that anything short of that ideal standard is unjust, 
therefore statistical prediction models should not be 
used. Career criminal targeting decisions are 
regularly made, however, on the basis of nonem- 
pirically derived criteria. More false positives are 
almost certain to result from those conventional 
targeting strategies than from one based on em- 
pirically derived criteria, with all of its shortcom- 
ings.” False positives are not unique to empirically 
derived targeting criteria, they are common to all 
career criminal targeting programs; criteria derived 
from the application of sound statistical procedure 
reduces the rate of false positives. 


5. Policy Implications 


The study described here confirms the notion that 
the widening of a strategy of allocating scarce 
Federal resources disproportionately to cases involv- 
ing the most active and dangerous recidivists offers 
the potential for both crime reduction and reduction 
in prison and jail populations, in both Federal and 
local jurisdictions. Federal offenders, on the whole, 
are fairly active—the offenders studied committed 
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EXHIBIT 2 
PROPOSED POINT SCORES FOR SELECTING CAREER CRIMINALS 


Variable 


Points 


Heavy use of alcohol 
Heroin use 


Age at time of instant arrest 
than 22 


Length of criminal career 
0-5 years 
6-10 
11-15 
16-20 
21+ 


Arrests during last 5 years 
Crimes of violence 
Crimes against property 
Sale of drugs 
Other offenses 


Longest time served, single term 
1-5 months 
6-12 
13-24 
25-36 
37-48 
49+ 


Number probation sentences 


Instant offense was crime of violence* 


Instant offense was crime labeled ‘“‘other’’** 


+ 5 


per sentence 


Critical Value to Label of Offender 
As a Career Criminal: 
47 points 


*Violent crimes consist mostly of bank robberies, but also include homicide, assault, sexual 


assault, and kidnapping. 


**Other crimes include military violations, probation, parole, weapons and all others except 


arson, burglary, larceny, auto theft, fraud, forgery, 


crimes. 


an estimated average of eight nondrug offenses per 


year free. The majority, however, were not rear- 
rested, while the 42 percent who were rearrested 
committed about 20 nondrug crimes per year. And 
many, if not most, of these crimes were committed at 
the local level. We found that one-fourth of all per- 
sons arrested by Federal agents had prior records 
that included five previous arrests at the local 
level.*® 

Our ability to separate the recidivists from the 
nonrecidivists prospectively by using statistically 


** Analysis of a random sample of 9,205 persons arrested by Federal agents in 1976. 


g sale or possession, and violent 


derived criteria appears substantially stronger than 
doing so by using either a random selection process 
or conventionally derived criteria. Those prospec- 
tively identified as the 12 percent most crime-prone 
offenders committed an estimated 10 times as many 
crimes per person as the others. While Federal pros- 
ecutors may currently devote more attention to 
those offenders than to others, the absence of a 
career criminal program at the Federal level, 
together with previous research findings on case 
selection patterns in the absence of career criminal 
programs (see notes 11 and 12, and the accompany- 
ing text), suggests that career criminal targeting by 


18 
+10 
+14 
28 - 32 | 
33 - 37 0 
38 - 42 -7 
43+ 
per arrest 
per arrest 
per arrest 
per arrest 
4 
9 
18 
27 
36 
45 
7 
-18 
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Federal prosecutors at present may be nil. The use of 
a model to assist in the case selection process for a 
Federal career criminal program does not ensure 
perfect prediction of recidivism, but it does provide 
an opportunity to base case selection on the most ac- 
curate prediction system available at this time. 

The study’s surveys of Federal prosecutors in- 
dicate that the routine use of empirically derived 
cases selection criteria is not likely to be ac- 
complished smoothly unless certain prevailing at- 
titudes are taken into consideration. One is a 
predominant tendency for Federal attorneys cur- 
rently to focus almost exclusively on elements of the 
offense rather than information related to the of- 
fender’s propensity to commit further crime. 
Another is resistence to narrowing their exercise of 
discretion. While Federal prosecutors view local pro- 
grams that target on the most criminally active of- 
fenders as generally effective, and while they sup- 
port the notion of case selection criteria that are 
statistically related to recidivism, they are opposed 
to a program that would narrow their discretion to 
select certain types of cases but not others. The con- 
cept of a point system or use of a check list to assist 
in the case selection and targeting process was not 
generally regarded as an attractive alternative to 
current procedure. On the whole, Federal pros- 
ecutors are comfortable with their current case 
selection policies. Career criminal targeting is 
basically a good idea, but one whose time has not yet 
come for U.S. attorneys. 

Like Federal prosecutors, the Federal in- 
vestigators and local prosecutors interviewed were 
supportive of the general concept of a Federal career 
criminal program and somewhat skeptical about 
various specific aspects of such a program. Federal 
investigators join with Federal prosecutors in favor- 
ing a system of flagging cases for special attention 
over a system of creating a special career criminal 
unit to handle cases involving repeat offenders. 
Local prosecutors expressed concern, based on 
previous experience, that a Federal career criminal 
program would fail to coordinate adequately with 
local efforts to target resources on repeat offenders. 

A Federal career criminal program, if one is to be 
created, should be sensitive to these concerns. It 
should also include the setting and monitoring of 
specific objectives: increasing conviction rates in 
cases involving repeat offenders, increasing pretrial 
detention rates and trial rates in such cases, and ob- 


** Jack Hausner, Barbara Mullin, and Amy Moorer, The Investigation and Prosecu- 
tion of Concurrent Jurisdiction Offenses (Washington, D.C.: INSLAW, 1982). 


Ibid. 


taining longer sentences for repeat offenders (and 
shorter ones for other offenders). 

Conviction rates for career criminal cases in- 
vestigated by Federal agents can be increased in 
several ways. First, the U.S. attorney and the local 
prosecutors in each Federal district should develop a 
coordinated policy for the prosecution of dual 
jurisdiction offenses (e.g., bank robbery, drugs, in- 
terstate theft, forgery), which more often involve 
repeat offenders. Law Enforcement Coordinating 
Committees, instituted in 1981, may serve as an ef- 
fective vehicle for such coordination. Dual jurisdic- 
tion cases represent the majority of the Federal 
criminal caseload; policy relating to those cases, 
developed jointly, should be communicated to 
Federal investigators and local law enforcement of- 
ficials. Room for improvement in the handling of 
dual justification cases generally, and those involv- 
ing repeat offenders in particular, appears to be 
substantial.” 

Second, cases involving the most crime-prone of- 
fenders can now be predicted with a sufficiently high 
degree of accuracy to warrant the use of statistical 
prediction to support (not supplant) the exercise of 
discretion in selecting cases and targeting resources 
on them. Many cases that are currently declined for 
prosecution because they are somewhat unattrac- 
tive (for example, because of the nature of the of- 
fense or a correctable evidentiary problem), may be 
found worthy of prosecution when the offender’s pro- 
file of crime proneness is given more systematic 
attention. 

Third, Federal investigative agencies could share. 
in the responsibility and accountability for the even- 
tual outcomes of career criminal cases. It is not clear 
that each Federal agency provides sufficient induce- 
ment for its agents to present cases for prosecution 
and provide followup investigation in such a way 
that brings about the conviction and incarceration of 
criminally active offenders.’ 

Fourth, opportunities can be exploited by both 
Federal and local prosecutors to increase conviction 
rates in cases involving the most crime-prone of- 
fenders after these cases have been accepted for 
prosecution. Proper management of victims, 
witnesses, and evidence is crucial to successful pro- 
secution and need not consume lavish prosecution 
resources. Paralegal staff trained in victim-witness 
management could make certain that victims and 
witnesses are given proper information and en- 
couragement in cases involving more criminally ac- 
tive offenders. Paralegals might even outperform 
the harried attorney in this role. Prosecutors can 
also see to it that the investigators have obtained 
and properly processed all of the evidence available 


| 
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to support the successful prosecution of cases involv- 
ing repeat offenders. 


Reducing crime and jail and prison populations by 
way of a strategy of selective incapacitation can be 
achieved in other ways as well, especially in the 
areas of pretrial release, plea bargaining, and 
sentencing. The prosecutor at either the Federal or 
local level can serve both the judge and the com- 
munity by providing the judge with information 
about an offender’s crime proneness, to support the 
pretriai release decision. While the constitutional 
issues involved in the ongoing pretrial detention 
debate are not likely to be resolved soon, one domi- 
nant practical consideration tends to moot that 
discussion: Few judges care to read in the newspaper 
that a defendant they released on bail committed 
another serious crime. Judges are inclined to find a 
legitimate reason for locking up the most dangerous 
defendants (and releasing ones who are not 
dangerous), hence they are interested in knowing 
which ones are in fact the most recidivistic and 
dangerous. 


Prosecutors can also use information about an of- 
fender’s crime proneness to increase or shorten 
sentence terms. One way is to take more cases in- 
volving chronic offenders to trial rather than offer a 
sentence or charge concession to induce a guilty 


plea. Another way is to recommend to the judge a 
longer sentence in such cases. 

Current procedures for dealing with repeat of- 
fenders at the local level—including the use of ar- 
bitrary case selection criteria and the career 
criminal unit as centerpieces—may be largely 
ceremonial, ineffective, and costly. A Federal career 
criminal program can, instead, exploit simple, 
unobtrusive procedures such as those described 
above to etfectively incapacitate offenders who are 
criminally active at both the Federal and local 
levels, and to seek alternative sanctions for those 
who are not. 

The concept of a Federal program that targets 
resources on cases involving recidivists is not new. 
The FBI’s list of the 10 persons most wanted by that 
agency exemplifies a long-standing focus on 
dangerous recidivists by Federal criminal justice 
agents. The implementation of such a program 
among other Federal investigative agencies and in 
the offices of U.S. attorneys—and support of such a 
program by the Federal Judiciary—is warranted by 
the public concerns about crime and the high costs of 
prisons and jails. Because the stakes are high, it is 
important that the institution of a Federal career 
criminal program proceed in an orderly yet ex- 
peditious manner, with explicit goals and pro- 
cedures for ensuring that those goals are achieved. 


A Radical/Marxist Interpretation of 
Juvenile Justice in the United States* 
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The Brookings Institution, Washington, D.C. 


Introduction 


Juvenile justice in the United States has a history 
that reflects the concerns of several different groups. 
In the beginning of the 19th century, the initial con- 
cern was to separate the treatment of children from 
that of adults within the court system. The result of 
this distinction was the development of a system of 


*Copyrighted by the author. All rights reserved. Not to be 
reproduced or quoted without the written permission of the 
author. 


juvenile justice, with its own rules and relationships. 
By the middle of the 20th century, this parentally 
oriented system had become a complex network of 
bureaucracies. As the system’s many arms tightened 
their control over the lives of more and more children, 
questions were raised about the efficacy and morality 
of this system. The radical/Marxist view of juvenile 
crime focuses on the social conditions that define and 
encourage juvenile crime. According to this view, the 
problem is with society, not necessarily with the child. 
The radical/Marxist approach concentrates on chang- 
ing the juvenile system to eliminate the injustices it 
perpetuates. 
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This paper traces the origins and evolution of the 
juvenile system in the United States from an alterna- 
tive viewpoint—that of the radical/Marxist. 


Historical View of the Juvenile Justice System 


Viewed in Marxist/radical perspective, the child- 
saving movement in America, that had its origins in 
the 1800’s, was not the humanistic welfare and 
reform undertaking that we have heretofore accepted; 
rather, it was devised by individuals, such as 
members of the elitist Chicago Women’s Club, from 
the middle and upper socioeconomic classes as a form 
of social control. The childsavers did not save poor, 
working-class children from the indignities of the 
criminal justice system. The childsavers actually 
helped to build a far-reaching web of juvenile court 
systems that tended to subject greater numbers of 
children to capricious and humiliating punishments. 
Herman and Julia Schwendinger have traced the 
origins of the system of juvenile delinquency as far 
back as the 17th century in capitalist societies.’ 
However, it was not until the close of the 19th cen- 
tury that an attempt was made to combine all such 
reforms as juvenile court, probation, child guidance 
clinics, and reformatories into an organized system 
of juvenile justice. This progressive movement was 
led by the bourgeoisie (middle class) at a time when 
the newly industrialized nations were in the heart of 
social and economic change. The Socialist party and 
other militant movements were demanding changes 
in society that would improve their lot as worker- 
producers. This need for more equitable distribution 
of wealth and control of the means of production was 
distinctly at odds with the newly evolving capitalist 
state. 

The childsaving movement was seen as but another 
bourgeois institution in the guise of welfare-state 
benevolence. The movement created the institutions 
necessary for greater control of the thoughts and 
behavior of lower class children. In its drive to in- 
stitute mandatory education, the childsavers were a 
very significant factor in assisting in the growth and 
expansion of a specialized and disciplined labor force. 
It was the mission of the childsavers to use the 
criminal justice system to achieve order and stability 
while preserving the existing class system and 
distribution of wealth. 


While the childsaving movement was supported and financed 
by corporate liberals, the day-to-day work of lobbying, educating 


‘Herman Schwendinger and Julia R. Sch di “Deling y and the Collective 
Varieties of Youth,” Crime and Social Justice, No. 5 (Spring-Summer 1976), p. 11. 


2Anthony M. Platt, The Child Savers; The Intvention of Delinquency (Chicago: Uni- 
versity of Chicago Press), 1977 p. xxiv. 


the public, and organizing was undertaken by petit-bourgeois 
reformers, professionals, and special interest groups. The more 
moderate and conservative sectors of the feminist movement were 
especially active in antidelinquency reforms . . . it was dominated 
by the daughters of the old landed gentry and the wives of the 
industrial nouveau riche.* 


The practice of the traditional juvenile court was 
evolved under the concept of parens patriae in which 
the state was assumed to intervene as a parent in the 
lives of those children brought under its influence. 
The causes of youthful misconduct were assumed to 
be scientifically identifiable and treatable; therefore, 
delinquency was approached as a treatable sickness, 
thus giving rise to the concept of individualized justice 
and rehabilitation. Adjudication occurred because the 
delinquent was in need of help and treatment rather 
than in need of punishment after a finding of guilt 
in the adult criminal court. This parens patriae ap- 
proach, with its apparent concern for the individual, 
enabled the juvenile adjudication process to involve 
an ever-increasing number of children in the system 
since it was initially conceived as a helpful, 
benevolent way of aiding a child in need of care or 
supervision. The unfortunate child who was processed 
by the system was not given the constitutional 
safeguards afforded by our criminal justice system 
because of the special status of being juvenile. 

Certain recurring themes and goals have character- 
ized all juvenile programs and institutions since the 
original separate system of justice for juveniles, be- 
ginning with the establishment of houses of refuge 
in the 1820’s. Most programs have targeted crime 
reduction, reduced recidivism, and the importance of 
the integration of the child of the poor working 
class/minority into the lowest echelon of social and 
occupational worlds, thereby limiting their hopes and 
aspirations for a better life. 

During the Industrial Revolution, the availability 
of children for exploitable labor was used by indus- 
trialists as a lever to pressure the larger work force 
to labor for lower wages. As families were broken up 
by the migration to urban industrial areas, children 
were forced to migrate to make a wage from industrial 
jobs. Most major reform of the late 19th and early 
20th centuries that concerned children was based on 
the fear of those who were neither in school nor 
employed. The focus of reformers and proponents of 
social control in the late 19th century centered on the 
lowest socioeconomic class. Essentially delinquency 
was invented in the 19th century because society 
wanted to change traditional methods for controlling 
youthful behavior by instituting the juvenile court 
system and compulsory education to ensure the 
perpetuation of the rule of the bourgeoisie and its con- 
cept of childhood. 


22 FEDERAL PROBATION 


The creation of the juvenile court at the close of the 
19th century was followed by other important 
changes—the development of the general high school 
in the early 20th century and formation of groups of 
social workers who dealt exclusively with youth. The 
general high school served to promote the significance 
of adolescence within urban society and created a 
means of isolating these youths as an age group 
within the general population. Until World War I, 
economic needs demanded that adolescents be re- 
garded as young adults, members of the working 
economy, rather than as children. However, the 
disparity between the level of training given to 
adolescents and the demands of modern warfare and 
the conditions of the postwar economy were such that 
the economy was no longer able to absorb great 
numbers of youths in the job market. The shift to a 
more sophisticated technological society gave rise to 
a new generation of youths who could not be 
employed. Their choices were to continue in school or 
drop out without the credentials for future employ- 
ment. The general high school and even the voca- 
tional/technical school which followed it did not meet 
the needs of all young people. Thus, while the develop- 
ment of the comprehensive school system removed 
many youngsters from the drudgery of the child labor 
market, it also created a class of adolescents who 
could not adapt to the socially acceptable institutions. 


In 1933, in the midst of the Great Depression, 75 
percent of the eligible work force under 24 were either 
unemployed or working sporadically. The young were 
the hardest hit of all the workers because they 
possessed marginal skills and therefore were the prin- 
cipal holders of entry-level jobs. These displaced 
youthful workers filled the streets, draining the 
welfare resources of municipal agencies. The youth 
worker emerged as an outgrowth of concern by the 
social worker in the late 19th century social welfare 
movement. 


The isolation of youths from productive work and general 
breakdown of social order in many communities brought the prob- 
lem of delinquency and the task of delinquency control into promi- 
nence. Such developments as the Chicago Area Project and the 
dramatic expansion of organizations for youngsters like the 
Scouts and Boys’ Clubs were indicative of the social work pro- 
fession’s growing concern with this population and its failure 
to adapt to society. Federal involvement in the 1930’s was still 
limited to funding certain relief-oriented efforts such as the 
Civilian Conservation Corps and the Works Progress Administra- 
tion. Yet these efforts serve as an early indicator of directions 
Federal policy would take when again confronting unemployment 
in the early 1960’s and in the 1970's.’ 


3Joseph Bute, Jr., “Practicing from Theory: Work with Youths and Reflections on 
Radical Criminology,” Crime and Delinquency, January 1981, p. 111. 


The Emergence of Radical/Marxist Theory 


By the early 1960’s, legal processing, as regards the 
handling of juveniles, was viewed by some as too all- 
encompassing. Many children brought before juvenile 
courts are there for suspected violation of status 
offense statutes—conduct which would not be subject 
to sanction if committed by an adult. Among the 
diverse forms of behavior which have been subject to 
sanction by the juvenile justice system are: 


(1) Immoral conduct 
(2) Knowingly associating with vicious and/or immoral persons 
(3) Running away from home 
(4) Use of intoxicating drink 
(5) Smoking cigarettes in public place 
(6) Refusal to obey parent/guardian 
(7) Incorrigibility 
(8) Habitual truancy from school 
(9) Curfew violation 
(10) Knowingly visiting a house of ill repute 
(11) Using vile or obscene language 
(12) Wandering the street at night 
(13) Growing up in idleness or crime 


Not only were these “crimes” seen as inappropriate 
for prosecution, but the ways in which the justice 
system treated juveniles also came under attack. The 
Gault decision expanded the rights of juveniles in the 
court system. In many ways, this decision ushered in 
an era of new views on juvenile justice. The promi- 
nent post-Gault movements of the juvenile justice 
system in the United States have been toward 
decriminalization; diversion; due process; and 
deinstitutionalization. 

Radical theory represents a line of social thought 
leading away from the concept that delinquent 
tendencies are somehow inherent in the nature of 
some individuals; rather, radical theorists believe 
that these tendencies are inherent in the manner in 
which society makes and enforces rules which are 
selectively applied to different segments of our 
capitalist society. 

Radical criminology is the view that capitalist and 
other class societies entrust disproportionately 
greater power to the hands of some ruling group, who 
use that power to shape criminal laws and criminal 
justice policy to serve their own aims, while putting 
this forth as the public interest. Radicals study the 
abuse of power by the powerful. This radical theory 
of abuse is in direct opposition to the Marxist notion 
that public policy is not primarily the outcome of the 
aims or intentions of individual actors in the social 
system, but the product of capitalist structure. 
Radical theory experienced a revival in the last two 
decades as American society was weakened by years 
of decay in the inner-city, urban violence, war, and 
the exposure of a corrupt presidency. Radical theory 
was a viable alternative for those with resulting feel- 
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ings of despair and dismay. Blame could be placed on 
our capitalist leaders for the creation of crime and in- 
justice. Radical theorists draw heavily on Marxian 
theory and conflict theory. 


Conflict theory supports the belief that our society 
is characterized by both class conflict and a pervasive 
_ lack of justice. Law is recognized as a social product 
and a social force. Society is organized through exer- 
cise of power by a small but elite ruling class. Society 
is held together by force and constraint. Delinquent 
acts are so defined only because it is in the interest 
of the ruling class to define them as such. 


Karl Marx was a conflict theorist who viewed 
history as a perpetual struggle between the two prin- 
cipal economic classes, the bourgeoisie and the pro- 
letariat. The bourgeoisie owned and controlled the 
means of production; thus the poor laborer (pro- 
letarian) was subjected to his middle-class economic 
and social rules of order. Dialectical materialism 
traces the rise and fall of contrasting economic sys- 
tems. Marx viewed history as the culmination of three 
principal social and economic eras—ancient slave 
society, feudal society of the Middle Ages, and 
capitalism. Although each era marked a step forward 
in the progress of man, each also included the 
elements of its own destruction. Although capitalism 
has provided a wealth of material goods and in- 
stituted constitutional government, it has made in- 
dividual accumulation of wealth and property its goal. 
No energy is expended in pursuing human rights or 
relieving human suffering. The proletariat are given 
dehumanized positions in society. The worth of in- 
dividuals has been sacrificed to the bourgeois struggle 
for the command of wealth. According to Marx, this 
conflict between the classes would inevitably lead to 
the unification of the proletariat wherein they would 
overthrow the bourgeosie and all remains of 
capitalism would be liquidated, class struggle would 
no longer exist, and the historical dialectic would 
come to an end. 


Marxism studies society, capitalism in particular, as a structure 
of production which itself determines what aims and intentions 
individual agents in that structure will have and what they will 
perceive as in the public interest. It does not see criminal justice 
or any other public policy as the result of the abuse of power; 
it sees it rather as the outcome of normal exercises of power by 
individuals occupying the various roles alotted to them by the 
structure of capitalism. Thus, while radicalism is in the first in- 


‘Jeffrey H. Reiman and Sue Headlee, “Marxism and Criminal Justice Policy,” Crime 
and Delinquency, January 1981, p. 26. 
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stance a moral condemnation of the abuses of power by capitalists, 
Marxism seeks a scientific analysis of how the structure of capital- 
ism determines the behavior of capitalists and non-capitalists 
alike. 


According to Quinney, the following represent six 
contemporary expressions of radical theory: 


(1) American society is based on an advanced capitalist 
economy. 


The state is organized to serve the interests of the domi- 
nant economic class, the capitalist ruling class. 
Criminal law is an instrument of the state and ruling class 
to maintain and perpetuate the existing social and economic 
order. 

Crime control in a capitalist society is accomplished through 
a variety of institutions and agencies established and ad- 
ministered by a governmental elite, representing ruling 


class interests, for the purpose of establishing domestic 
order. 


The contradictions of advanced capitalism—the disjunction 
between existence and essence—require that the subordi- 
nate classes remain oppressed by whatever means 
necessary, especially through the coercion and violence of 
the legal system. 


Only with the collapse of capitalist society and the creation 
of a new society, based on socialist principles, will there be 
a solution to the crime problem.® 


Policy Implications 


Among the key implications of radical theory is that 
delinquency problems cannot be solved within the 
framework of capitalist society. This is because the 
oppressive nature of the ruling class is characterized 
by truly criminal behavior. Today’s radical 
criminologists, for the most part, advocate radical 
change by peaceful means. 


Traditional social policies have tended to isolate 
social problems thereby drawing attention away from 
the conditions of the economy and its unequal 
distribution of goods and wealth; instead, attention 
is centered on the victim of those conditions. Cur- 
rently, most professionals are working under state or 
Federally funded programs restricted to groups pro- 
posing to prevent or control behavioral problems 
manifested in children and adolescents. The policy 
response evades the fundamental economic problem. 
Programs such at CETA have been created to provide 
youths with training for some type of work, even 
though the economy is unable to withstand full 
employment, regardless of the level of job skills. If we 
seek to deter delinquency, the radicals suggest, we 
must recognize that it stems from the functions of the 


economy and our ineffectual responses to intolerable 
economic conditions. 
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Reactions to Delinquency® 


INDIVIDUAL LIBERAL 
TREATMENT REFORM 


RADICAL 
NONINTERVEN'TION 


Basic assump- 
tions 


Differentness of Delinquency con- 
offenders centrated in 
delinquency a lower class; 
symptom; individual 
psychosocial constrained— 
determinism particularly by 
subcultural 
pressures; 
social determinism 


Delinquency widespread 
throughout society 

basic role of 
contingencies; 

neo-antideterminism 


Clinical; com- 
parison of 
matched samples 


Favored 
methodologies 


Analysis of rate 
variations; 

ecological analysis; 

study of 
subcultures 


Self-reports; 
observation; 
legal analysis 


Focal point for The individual 


research 


Interaction between the 
individual and the 
legal system (and 
other agencies of 
reaction) 


Social class; local 
community 


Representative 
causal 
perspectives 


Anomie theories; 

cultural 
transmission; 

opportunity theory 


Psychodynamic 
theories; 

family-oriented 
theories 


Labeling analysis; 
drift and situational 
theories 


Prevention Identification of 


“predelinquents’’ 
probation and 


Street gang work; 

community 
programs 
i 1 socio- 


Treatment 


Therapy; 


P 
economic reform 


Community 


Deemphasis on singling 
out specific 
individuals; 

radical sociocultural 
change 


Voluntary treatment 


training schools programs; 
improving condi- 
tions in 
institutions 
Juvenile court “Individualized Better training Narrow scope of 
justice”; and load j ile court 
rehabilitative more attention to jurisdiction; 
ideal social factors increased formalization 


From the radical noninterventionist perspective, 
delinquents are viewed as suffering from contin- 
gencies. This viewpoint sees youthful misconduct as 
extremely widespread throughout all strata of society 
whereas delinquent behavior is the result of social 
labeling as applied to those youths, generally from 
the lower economic classes, who are caught and of- 
ficially processed through the system. Noninterven- 
tionists argue for the acceptance of greater diversity 
in juvenile behavior and an abolition of many existing 
laws and/or a definitive narrowing of their scope so 
as to decrease criminalization. The importance of 
uniformly applied punishment is also stressed in addi- 
tion to full implementation of all formal constitu- 
tional safeguards in all juvenile proceedings which 
are instituted. Most noninterventionists would sup- 
port a radical change in major capitalist institutions 
and current middle-class cultural values. 

The earlier reform perspective in the evolution of 
juvenile justice policy was based on social class 
system, neighborhood, and both group and sub- 
cultural aspects of youthful behavior. Reformist 


— M. Schur, Radical Non-intervention (Englewood Cliffs: Prentice-Hall, Inc.), 1973, 
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policies aimed at changing such things as value 
systems and neighborhoods rather than concentrating 
on the individual juvenile offender. Even the most 
passionate of reformers, according to Schur, now ad- 
mit that eliminating delinquency is not a feasible 
goal. Reformists continue to view delinquency as a 
problem about which something must be done—a pro- 
blem to be solved; a solution to be found. This notion 
still imputes a great deal of personal responsibility 
to the individual delinquent: The problem lies with 
the delinquent himself. 

The policy perspective adopted by the President’s 
Commission on Law Enforcement and Administra- 
tion of Justice in 1967 advanced the position that 
unless society takes action to change the attitudes and 
conditions that are associated with crime, no improve- 
ment will be forthcoming in the areas of law enforce- 
ment and justice administration. This commission 
acknowledged that the roots of delinquency rest in 
socioeconomic inequality, racism, and the current 
criminal justice value system. The greatest potential 
for a reduction in crime and juvenile delinquency 
comes from reform of these currently existing social 
conditions. 


Pervasive alienation, boredom, powerlessness, worthlessness, 
and distrustful social relations can only diminish the quality of 
life and drive people to crimes. Thus, we can understand the crime 
people commit against their own, the extensive vandalism by 
juveniles of all classes, and the terrorizing of old people. These 
cannot be acts by people who live in real communities. They arise 
from lack of community and destroy further any remnants of com- 
munity .... Since 90 percent of all crimes are property related, 
we see that in each case people resort to crimes to optimize their 
economic conditions. Poor people steal, pimp, and so on because 
they make more money this way than they could by most 
legitimate jobs available (or not available) to them; organized 
crime finds a market for goods and services which guarantees 
high profits; and business people resort to white-collar theft, price- 
fixing, and so on in order to maximize profits (maximization of 
profits is the first priority of a capitalist economy). ... Crime is 
a response to the total way of life created by capitalism and in- 
dicates the poverty of human relations and social conditions.’ 


Why do we need to alter radically the current 
juvenile justice system? If justice imputes justness, 
our system is not just. Obviously we have not been 
successful in either preventing or treating delinquent 
behavior. If we do something “for” a child, we are also 
doing something “‘to” that child. Good intentions do 
not excuse the stigmatizing experience of needlessly 
subjecting a diversity of culturally defined and pro- 
scribed youthful misbehavior to the juvenile justice 
system, at any stage. 


Crime and delinquency are inherently political phenomena. 
This is so for at least two reasons: because public policy decisions 
of various sorts shape the social structures and value systems 
within which such behavior occurs; and because ultimately the 
substance of crime and delinquency laws is, as we have seen, a 
matter for political decisions . . . . Public policy is created because 
segments with power differentials are in conflict with one another. 


| 
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Public policy itself is a manifestation of an interest structure in 

politically organized society.* 

Lemert (1971) estimated that one in every five or 
six male juveniles is referred to the juvenile court 
prior to reaching the legal age for adulthood (18). Far 
more juveniles are known to the police who are never 
arrested or brought into the court system. Since the 
children of the upper and middle classes are gener- 
ally subject to a greater tolerance by the community 
for any predelinquent behavior they may exhibit, 
most of the boys brought before the juvenile court are 
from the poorest socioeconomic strata of society. 
Should you come from these poorer classes, your 
chances of appearing in juvenile court approximate 
50 percent. Perhaps if our so-called ruling class is 
aware of the large numbers of poor, lower-class 


children coming into the juvenile justice system, it 


is understandable, if not defensible, that these 
juveniles are perceived as such a threat by social con- 
trol agencies. FBI data collected for 1967 showed 
1,340,000 arrests of juveniles under 18 in the United 
States. Communities should not expect the criminal 
law to solve what are essentially social problems. 
According to final 1981 Crime Index figures compiled 
by the FBI, arrests for all offenses except for traffic 
violations were estimated at 10.8 million. The 
number of arrests involving juveniles under the age 
of 18 increased less than 1 percent over 1980 but fell 
9 percent from the 1977 total. Unfortunately, this 
statistic is more reflective of a declining teenage 
population than of decreasing teenage criminal acti- 
vity. Twenty percent of the persons arrested for all 
crimes except for traffic violations in 1981 were under 
the age of 18—but a total of 37 percent were under 
the age of 21, and 55 percent were under the age of 25. 

Radical noninterventionists do not expect delin- 
quents to differ particularly from nondelinquents— 
except only that the delinquents have been processed 
through the juvenile justice system. Most delinquent 
misconduct is found at all levels of society; however, 
only the children of the poor tend to be caught up in 
the web of delinquency labeling and processing. 
Therefore, the delinquency-defining process should be 
the primary target for persons wanting to alter delin- 
quency. This viewpoint advocates accommodating the 
widest possible diversity in juvenile behavior and at- 
titudes. The middle class should not be permitted to 
mandate their societal values as the only acceptable 
standard of behavior. This policy mandate is an ex- 
pansion of Lemert’s policy of “judicious noninterven- 


8Edwin M. Schur, op. cit., p. 139. 
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tion.” However, there can be but one real solution to 
our juvenile justice problem, the radical/Marxist 
theorists argue—a humane socialist society which 
would eliminate the feelings of powerlessness and in- 
adequacy of the young on a cross-cultural basis. No 
one group would be predestined to occupy the lowest 
paying, most menial jobs. Every job in society would 
be given dignity and all members of society would 
share in these jobs which must be performed. The 
elimination of competition, the guarantee of a decent 
living, the elimination of the excessive accumulation 
of private property and wealth would create a true 
democracy. For the present, the juvenile court system 
must be encouraged to continue in its current trend 
of a return to due process and full constitutional 
safeguards for juvenile offenders. 

According to Empey, radical/Marxist criminologists 
believe that “delinquency is the product of a perpetual 
class struggle in which the ruling segments of 
capitalist society (1) define what delinquent behavior 
is, based on their particular self-interests; (2) create 
the social conditions which make delinquents out of 
the children of working-class people; and then (3) 
devise legal machinery by which to maintain control 
over these children. Therefore, the rules and practices 
that govern delinquency and the criminogenic condi- 
tions that produce it are products of the inequities and 
injustices of a capitalist social order. In this view of 
the sources of delinquency, radical theorists strongly 
imply that human nature is inherently good.’”* 


Radical criminologists advocate recognition of a 
youth’s right to live with the same constitutional 
guarantees as adults. The civil rights of children and 
adolescents (juveniles) are quite restricted. 


The agenda of the juvenile justice system must be 
limited to deterrence and adjudication of criminal of- 
fenses committed by young people. The juvenile court 
should not be misused as an agency of social control— 


by attempting to uphold community moral or 


aesthetic standards of conduct. Conduct which is not 
punishable for an adult (status offenses) must not be 
punishable for a juvenile. There is a tendency for 
juvenile delinquency to develop along the edges of the 
class conflict in our society; the clash between the rich 
and the poor. Delinquency, like crime, is an indicator 
of basic societal conflict; thus this behavior is likely 
to remain resistant to any form of control. 

Radical criminology is beginning to state a social 
policy which will consolidate its analytic identity 
around Marxist theory. Marxist theorists see the use 
of the family and school to ensure the continual 
perpetuation of the labor force. The capitalist mode 
of production guarantees the replication of the cur- 
rent class structure. The bourgeoisie is the dominant 
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member of this social class structure. The bourgeoisie 
is the dominant member of this social class structure. 
Bourgeois domination is maintained by the passage 
of laws that uphold the special interests of the ruling 
class. 


Contemporary Radical Criminology Movement 


Radical criminology flourished within the political- 
cultural constraints of American universities during 
the late 1960’s and early 1970’s. The era of relative 
affluence following World War II generated sufficient 
funding for our government to develop social welfare 
programs and experiment with various crime preven- 
tion programs such as community-based corrections. 
Criminologists were beneficiaries of the windfall 
allocated for research and planning during the 
Johnson administration’s Great Society and the 
Nixon administration’s War on Crime. According to 
Platt, this was a period dominated by a liberalism 
that was openly hostile to Marxism. The premises of 
liberalism were severely shaken by the inner-city 
riots, the changes in the civil rights movement, the 
Vietnam war, and the associated social and economic 
turmoil of the 1960’s and 1970’s. This was the con- 
text in which radical criminology evolved. 

Platt distinguishes the School of Criminology in 
Berkeley as the center of radical criminology during 
this time period. His magazine Crime and Social 
Justice, edited with Paul Takagi, was initiated there. 
Platt was influenced by Herman Schwendinger; 
under this influence Crime and Social Justice 
developed with Marxism as an essential theoretical 
component of its radical pluralism. Platt found the 
ideology of radical criminology short lived at Berkeley 
because of profound academic repression. The School 
of Criminology was actually closed in 1976 which 
resulted in the staff of Crime and Social Justice be- 
ing dispersed throughout the country. This resulted 
in a lowering of the initially high standard which had 
been set by the editors. 


The representation and dispersion of the School of Criminology 
at Berkeley fundamentally disrupted the consolidation and 
development of ‘“‘radical’’ criminology in the United 
States .... For a while, “radical” criminology became increas- 
ingly unguided and disorganized, reminiscent of Engel’s descrip- 
tion of the utopian socialists: “a mishmash permitting of the most 
manifold shades of opinion-: a mishmash of the less striking 
critical statements, economic theories and pictures of future socie- 
ty.” The terms “radical criminology” and “new criminology” were 
quickly coopted and diluted, for the most part emptied of their 
genuine radicalism, and used as a fashionable mantle to cloak 


1°Tony Platt and Paul Takagi, “Meeting the Challenge of the 1980's,” Crime and Social 
Justice, Summer 1982, p. 2. 
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everything from muckraking exposes to liberal reformism. 
Richard Quinney, who built his career as the leading “radical” 
criminologist in the United States, added to the confusion by 
publishing huge amounts of materials which were generally 
crude, undigested and dogmatic. Not surprisingly, the opponents 
of “radical” criminology seized upon Quinney’s shallow scholar- 
ship and opportunistically equated it with Marxism.’° 


Fortunately for radical scholars, Crime and Social 
Justice prevailed and in 1978, editorial and ad- 
ministrative functions were centralized in Berkeley 
and San Francisco, where it has become a journal of 
ISLEC, the Institute for the Study of Labor and 
Economic Crisis. ISLEC is an independent research 
institute founded in San Francisco in 1977 as a reac- 
tion to the exclusion, harassment and censorship of 
all radical scholars, including Marxists, in the major 
established universities. 

The economic and political climate of the 1980’s has 
given the study of radical criminology a new perspec- 
tive. The encumbrance of “stagflation” and declining 
production has been dumped on the working class in 
the form of dramatically cut social programs, business 
deregulation, expanded subsidies for the national and 
multinational corporations, and the emasculation of 
regulatory agencies. The cry of the middle class is for 
law and order; this will mean a significant growth in 
the rate of imprisonment for all offenders, not only 
juveniles, with the resultant deterioration in penal 
conditions due to overcrowding and elimination and 
watering down of social programs. We will see a 
steady increase in street crimes, of which the poor are 
increasingly the victims, with increasingly severe 
punishments especially for the poor minorities. There 
will be a related increase in corporate crimes. Radical 
criminologists use the existing social, economic, and 
political institutions as the reference point in defin- 
ing juvenile delinquency and juvenile crime. 

“Radical criminology involves a Marxist approach 
to the issues of crime and crime control... .and 
radical criminology has a definite positive thrust in 
the form of commitment to economic, social and 
political change.’ Crime is defined as a violation of 
political or human rights, such as individual dignity, 
physical comfort, adequate health care, shelter, the 
right to earn a decent wage, and the right to educa- 
tion. In a capitalist society, the concept of selling one’s 
labor rather than the product of one’s labor has 
brought demoralizing changes throughout society. 
Products and their value are controlled by large cor- 
porations rather than by individual workers. Our 
capitalist society defines serious crime as property 
crimes; and the offenders most often involved in the 
criminal justice structure will be from the lowest 
socioeconomic strata of society. 

Most residents of juvenile correction facilities are 
there for property-related crimes. Most of the anti- 
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social conduct engaged in by corporations is defined 
as civil rather than criminal even though it may cost 
lives and a high degree of physical suffering, i.e., 
miners who are subjected to hazardous conditions, 
asbestos workers subjected to cancer causing agents, 
and persons injured by cars with unsafe components 
knowingly marketed by automobile manufacturers— 
all in the name of the sacred cost benefit analysis. 

The skills and attitudes taught to those in the 
juvenile justice system are preparation for low- 
paying, low-prestige jobs; and even these jobs may be 
taken away in our shrinking economy. Our system 
degrades individuals while upgrading property and 
wealth. The result is a society in which juvenile delin- 
quency is rife, but the institutions designed to cope 
with it are ineffective. 


FBI statistics show that about 25 percent of crimes are com- 
mitted by people under eighteen. Williams and Gold (1972) show 
that most (87%) juveniles commit chargeable offenses, with about 
25 percent committing serious offenses. They also show that the 
rate of delinquent behavior is about the same for all 
classes ... . Delinquency results from social and economic condi- 
tions under capitalism (which includes the powerlessness of youth) 
and... only under socialism can we even begin to search for solu- 
tions. Certainly, the record of delinquency prevention and reform 
since the 1820’s, one of continual failure, permits no other 
conclusion.'? 


Contradictions and Omissions of Radical Theory 


Radical theory itself has come under criticism and 
question. Can the theory underlying a radical ap- 
proach serve as a firm basis for new policy, or will 
radical criminology, like the reform movement of 
earlier days, find itself trapped by its own ideology? 
The following are some of the problems that face 
radical criminologists. 


(1) Ifcapitalists are criminals and crime will disap- 
pear or be greatly reduced in a liberated soci- 
ety, won’t the overthrown capitalists be defined 
as criminals; how will they be treated? 

Is all crime and delinquency an artifact of 
political and economic oppression; isn’t the 
delinquent label sometimes earned by offenders 
and can’t their personal motivations aid in for- 
mulating an explanation of their acts? 

If social order has always been characterized 
by conflict, under what conditions would law 
not be the instrument of some powerful group, 
whatever its name or goals? 

Doesn’t the obsession with class conflict ignore 
the fact that age and sex are more closely 
related to the commission of delinquent acts 
than any other factor? 


12.4 lexander Liazos, “Capitalism, Socialism and Deling’ y,” The Future of Childhood 
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(5) Doesn’t this particular brand of conflict theory 
ignore the relation of peer pressure, learning 
disabilities, and increasingly wide-spread drug 
use to the commission of delinquent acts? 


In spite of the difficulties posed by these questions, 
the proposals of the radicals for change have had some 
effect on the institutions of juvenile justice. 

The revised standards for juvenile justice, reflective 
of the “just deserts” philosophy, have been formulated 
by a joint committee of the Institute of Judicial Ad- 
ministration of New York University and the 
American Bar Association (IJA-ABA, 1977) as 
follows: 


(1) Eliminate status and victimless offenses from 
the jurisdiction of the juvenile court; 

(2) Institute determinate sentencing; 

(3) Grant all of the procedural protections afforded 
adults; 

(4) Adhere to the principle of the least restrictive 
alternative. 


The philosophy of “just deserts” is to see that justice 
is done; to ensure the protection of the community and 
to make children accountable for their crimes. 


Conclusion 


The stated intention of the 19th century reformers 
was to improve conditions for children. However, 
because of their social perspective, the reformers 
created a network of institutions within which to en- 
twine the youthful offender. Social perspective also 
contributed to the definition and selective prosecution 
of particular juvenile crimes, which had the effect of 
broadening the behaviors considered criminal. 

The radical/Marxist view is that the reformers were 
imposing the needs of the capitalist system on those 
in the lowest socioeconomic classes, those least able 
to fight back. For the radical criminologists, chang- 
ing the social environment which engenders crime is 
the first priority. Changing the juvenile institutions 
which support oppression of lower class children is 
likewise a high priority for the radicals. Voluntary 
programs are favored over compulsory and collective 
action is undertaken instead of delinquency being ap- 
proached on a one-to-one basis. Society must be 
changed—not youth. This outlook does not state that 
there are no delinquent criminal acts or actors to be 
punished within the context of the criminal justice 
system. It merely points out that much of the pro- 
scribed behavior punished by the juvenile justice 
system is exhibited cross-culturally, but punished on- 
ly when exhibited by the lower socioeconomic classes. 

It becomes increasingly clear that there is no one 
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great solution to the problems of delinquent miscon- 
duct. Instead, there is a need to reassess our views 
of youthful “problems.” Stop-gap measures which 
should be expedited include the closing of brutal, over- 
crowded prisons and jails, an increased use of diver- 
sion, and any other pragmatic means of reducing the 
cruelties of the juvenile justice system imposed upon 
those unfortunate children caught up in it. 


Although the radical theorists may not have all the 
answers for dealing with juvenile justice, some of 
their suggestions have been implemented. These 
changes have moved the system closer to the legal 
ideals upon which this country rests, but the shrink- 
ing economy and the resulting political drift to the 
right may seriously impede the kind of sweeping 
changes which radical criminologists support. 


The Emergence of Determinate Sentencing 


By DAVID B. GRISWOLD, PH.D., AND MICHAEL D. WIATROWSKI, PH.D. 
Department of Criminal Justice, Florida Atlantic University, Boca Raton 


HE EMERGENCE of determinate sentencing is a 

relatively recent phenomenon. It has only been 

since the U.S. Parole Commission (formerly 
Board of Parole) adopted parole guidelines in 1973 
that several states have followed suit. Although this 
trend has been less pronounced for juveniles, a 
number of states have enacted or are considering 
legislation requiring determinate sentencing for 
juveniles as well as adults. 

In this article we will explore several issues 
related to the movement toward determinate 
sentencing. Besides examining some of the defini- 
tional issues, the discussion will focus on an over- 
view of this trend, arguments and counter- 
arguments for determinate sentencing, types and 
methods for formulating sentencing guidelines, and 
future prospects for determinate sentencing. While 
scant evidence is available for assessing the impact 
of determinate sentencing, there is some recent 
research which deals with issues related to it and 
this evidence will also be scrutinized. 


Defining Determinate Sentencing 


There is considerable disagreement over how to 
define determinate-indeterminate sentencing. For 
example, Dershowitz (1974:298) has stated, “A 
sentence is more or less determinate to the extent 
that the amount of time to be served is decided not 
by the judge at the time the sentence is imposed, but 
rather by an administrative board while the 
sentence is being served.” This definition is defi- 
cient in at least one important respect. All sentences 
imposed by parole boards would automatically be ex- 


cluded as determinate even if an inmate’s sentence 
was determined shortly after incarceration. An 
alternative definition of determinate sentencing 
systems is: “(1) with explicit and detailed standards 
specifying how much convicted offenders should (i.e., 
ordinarily be punished), and, (2) to the extent they 
use imprisonment, with procedures designed to en- 
sure that procedures designed to ensure that 
prisoners are informed early of their expected dates 
of release’ (Von Hirsch and Hanrahan, 1981: 294). 
Like the previous definition offered, a problem with 
this one is the idea that sentences must be relatively 
fixed is ignored. 

This leads to our proposed definition: A sentencing 
system is determinate to the degree that (1) it is based 
upon explicit standards or guidelines which specify 
how much punishment an offender will generally 
receive, (2) the offender is notified of the punishment 
imposed before a large portion of the sentence is actu- 
ally served, and (8) the sentence is relatively fixed 
(i.e., although it may be altered, the sentence served 
corresponds closely with the original sentence). Ex- 
amples of extreme forms of sentencing should fur- 
ther illustrate the difference between determinate 
and indeterminate penalty systems. At one extreme 
the convicted offender would receive a fixed 
sentence imposed by a judge which could not be 
altered. In other words, the actual sentence would be 
identical to the expected sentence. At the other end 
of the spectrum an offender would receive a sentence 
of one day to life and the actual time served could be 
anywhere within this range. The former is similar to 
determinate sentencing schemes in several states to- 
day, while the latter approximates indeterminate 
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sentencing for adjudicated delinquents in most 
jurisdictions because often incarcerated delinquents 
can be held to any point up to their age of majority. 
Thus, determinate-indeterminate sentencing can be 
viewed as on a continuum, although we would be 
hardpressed to find actual examples of the extremes. 
Instead, relative to one another, sentencing schemes 
are more or less determinate. 

Determinate sentencing should not be confused 
with mandatory sentencing. Many states have 
recently enacted legislation requiring minimum 
sentences for offenders convicted of certain crimes. 
States which have passed laws mandating minimum 
sentences for criminals convicted of offenses commit- 
ted with firearms are prominent examples. 
However, mandatory sentencing laws are not 
necessarily determinate because an offender could 
receive a sentence of 3 years to life, for example, 
under some of these statutes. This violates our 
definition because sentences such as this are not 
relatively fixed and imposed shortly after convic- 
tion. Likewise, guidelines or standards are not 
necessarily part of mandatory sentencing laws. 


Impetuses for Determinate Sentencing 


The promise of reducing sentencing disparity and 
the demise of the “rehabilitative ideal” coupled with 
the return to classical conceptions of punishment 
have probably been the primary reasons for the 
movement toward determinate sentencing, 
although several other impetuses will also be men- 
tioned. These forces have not only led to growing 
disillusionment with indeterminate sentencing, but 


determinate sentencing has been increasingly view- 


ed as an alternative. 


Reducing Sentencing Disparity 


The assertion that there is disparity in sentences 
imposed on “similarly situated offenders” is well 
documented (Bagley, 1979; Berger, 1976; Carey, 
1979; Clancy, et al., 1981; Dershowitz, 1974; Forst, 
et al., 1979; Frankel, 1973; Greenberg and Hum- 
phries, 1980; Hoffman and Stone-Meierhoefer, 1977; 
Kennedy, 1979; Perlman and Stebbins; Schulhofer, 
1980; Singer, 1978; Van den Haag, 1975; Von 
Hirsch, 1976; Wilkins, 1980).* 

This generalization applies to variations in 
sentences between jurisdictions, differences in 
sentences imposed by judges with a single jurisdic- 
tion, and dissimilarities in sentences meted out by a 
single judge. Even though sentences are generally 


1“Similarly situated offenders” are those convicted of comparable crimes with 
equivalent background characteristics (for example, criminal history). 


strongly associated with the seriousness of the ins- 
tant offense and criminal history (Gottfredson and 
Gottfredson, 1980), a number of other factors play a 
role in sentence decisionmaking of judges, parole 
boards, or other legislatively designated sentencing 
bodies. Guidelines can serve two important func- 
tions (Von Hirsch and Hanrahan, 1981). They can 
have the effect of reducing unexplained variation 
from sentencing norms because the sentencer must 
choose a sentence within a recommended range or 
explain the reasons for deviation from that standard 
range. More critically, sentencing standards ensure 
that the basis for policy decisions (for example, fac- 
tors weighed in the guidelines) become explicit. The 
extent to which determinate sentencing has suc- 
ceeded at achieving these objectives are issues 
which will be explored later. 


The Demise of the Rehabilitative Ideal 


Alone, sentencing disparity can probably not ex- 
plain the trend toward determinate sentencing. In 
the 1960’s and 1970’s rehabilitation (or treatment) 
was coming under increasing attack. Rehabilitation 
is consistent with indeterminate sentencing because 
a system of indefinite sentences allows criminal 
justice officials to prescribe treatment which cor- 
responds to the unique characteristics of each 
offender. 

The “rehabilitative ideal” has been challenged on 
several grounds, but, most fundamentally, critics 
have questioned the effectiveness of rehabilitation 
at altering the behavior of convicted criminals. More 
than anything, the “Martinson Report” has prob- 
ably been responsible for the continuing criticism of 
the efficacy of correctional treatment. In a summary 
of the report in which over 230 treatment studies up 
to 1967 were evaluated, it was concluded, “With few 
and isolated exceptions, the rehabilitative efforts that 
have been reported so far have had no appreciable ef- 
fect on recidivism” (Martinson, 1974:25, emphasis in 
the original). Martinson’s assertion is consistent 
with other reviews of the efficacy of correctional 
treatment (Bailey, 1966; Brody, 1976; Greenberg, 
1977; Robison and Smith, 1971; Romig, 1978). 

The conclusion that rehabilitation has been 
largely unsuccessful has not escaped criticism 
(Adams, 1976; Glaser, 1979; Palmer, 1976). For ex- 
ample, the noted jurist David L. Bazelon views the 
current rejection of the rehabilitative ideal as 
“brutal pessimism” (Empey, 1979: 412): 


Rehabilitation . . . should have never been sold on the premise 
that it would reduce crime. Recidivism cannot be the only 
measure of what is valuable in corrections. Whether in prison 
or out, every person is entitled to physical necessities, medical 
and health services, and a measure of privacy. Prisoners need 
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programs to provide relief from boredom and idleness .. . 

libraries, classes, physical and mental activities. 
Glaser has offered other reasons for not prematurely 
abandoning rehabilitation as a goal of our justice 
system. Too often the issue of what kinds of treat- 
ment for what types of offenders under what condi- 
tions is most appropriate is ignored (Adams, 1976). 
In addition, methodological problems in the evalua- 
tion of correctional programs, redimentary and 
simplistic theorizing, and inadequate implementa- 
tion may explain the failure of rehabilitation 
(Glaser, 1979; Palmer, 1976). However, perhaps 
most critically the focus has been on the rehabilita- 
tion rather than the habilitation of offenders. 


... most arrestees for felonies in the United States began their 
difficulties with the law as young teenagers, or even as pre- 
teenagers, who never, or hardly ever, led a law-abiding or self- 
supporting life. Thus, the central problem in recidivism reduc- 
tion is to habilitate them, to help them experience legitimate 
adult roles long and successfully for the first time. (Glaser, 
1979: 269). 


In spite of the rejoinders, there has been growing 
support for the basic conclusion of the “Martinson 
Report” (Sechrest et al., 1979). Yet, even Martinson 
(1979) modified his original position in light of addi- 
tional findings, but his research suffers from serious 
methodological flaws (especially because it is nonex- 
perimental). The disillusionment with rehabilita- 
tion is not analogous with its abandonment because 
it is still practiced in virtually all correctional 
systems in the United States, even though some 
treatment programs have become “voluntary.” 

Although sentencing disparity and the decline of 
the rehabilitative ideal have been the primary im- 
petuses behind the trend toward determinate 
sentencing, there have been lesser reasons. Among 
others, the focus on rehabilitation has led sentenc- 
ing authorities to be forward rather than backward 
looking and to consider factors unrelated to the 
offense such as employment prospects, mental condi- 
tion, and attitudes (Dershowitz, 1974). Rehabil- 
itation as a goal of our justice system places few 
constraints on the decisions of authorities who deter- 
mine the actual sentence to be served. Thus, senten- 
cing decisions may become capricious, arbitrary, 
and subjective. Again, this points to the criticism 
that judges and other sentencing bodies have 
historically been given little guidance to structure 
their decisionmaking. 

With regard to juveniles, a number of critics have 
recently expressed their disenchantment with the 
juvenile court. This disillusionment is reflected in 
an oft-quoted statement by Justice Fortas in speak- 
ing for the majority in the Kent (1966) decision. He 
noted, “There is evidence, in fact, that the child 


receives the worst of both worlds: that he gets 
neither the protection accorded to adults nor the 
solicitous care and regenerative care postulated for 
children.” Not only did the Supreme Court begin to 
question the doctrine of parens patriae, but the 
President’s Commission on Law Enforcement and 
Administration of Justice (1967) was skeptical as 
well. No longer was the doctrine that the court was 
the benevolent surrogate parent acting in the best 
interests of the child blindly accepted. Instead, it 
was argued that juveniles should be provided with 
virtually all of the due process safeguards afforded 
adults. The juvenile justice system has become more 
similar to the adult system; the adoption of deter- 
minate sentencing in several states is consistent 
with this trend. 


Some Dissenting Views 


Although there are numerous proponents of deter- 
minate sentencing, the movement has also been the 
subject of criticism. As emphasized, one of the 
primary reasons for determinate sentencing is to 
reduce sentencing disparity, but it has not escaped 
criticism on this point (Alschuler, 1978; Bazelon, 
1978; Clear et al., 1978; Flaxman, 1979; Greenberg 
and Humphries, 1980; Schulhofer, 1980). A major 
contention is that if discretion is largely eliminated 
at the sentencing stage, it will not necessarily 
reduce sentencing disparity unless there is concomi- 
tant structuring of prosecutorial discretion. The 
basic assertion is that sentencing discretion will be 
replaced by prosecutorial discretion in the charging 
decision, still leaving us in the position where 
similarly situated offenders do not receive com- 
parable sentences. Limited evidence has suggested 
that this may be the cause (Clear et al., 1978), but 
research funded by the National Institute of Justice 
should provide further evidence on this issue (Pro- 
ject on Strategies for Determinate Sentencing, 
forthcoming). In contrast, Gotfredson (1979) found 
that the U.S. parole guidelines had the effect of 
reducing sentencing variation for similarly situated 
offenders. Still, at least determinate sentencing 
represents a beginning which could serve as a foun- 
dation for structuring prosecutorial discretion (Ken- 
nedy, 1979). 

Perhaps the most common criticism of deter- 
minate sentencing is that even if sentences are more 
uniform, they will not necessarily be more just 
(Clear et al., 1978; Empey, 1979; Flaxman, 1979; 
Greenberg and Humphries, 1980; Miller, 1979). For 
example, almost certainly the sentences proposed by 
some advocates of determinate sentencing would be 
more punitive than existing sentences in most 
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jurisdictions (Fogel, 1975; Van den Haag, 1975, 
1978; Wilson, 1975). On the other hand, the 
sentences proposed by Von Hirsch (1976, 1981) 
would be more lenient than current ones. Obviously, 
then, there is nothing inherent to determinate 
_ sentencing which necessarily dictates more severe 
or lenient sentences, for there is wide variation in 
the sentences postulated by different schemes. 
Likewise, little empirical information is presently 
available to adequately assess the comparative 
punitiveness of determinate sentencing, although 
preliminary evidence from a study in California has 
indicated that determinate sentences are no more 
punitive than indeterminate ones (Brewer et al., 
1981). Other preliminary information has indicated 
that there is likely to be wide variation in the 
relative punitiveness of determinate penalty 
systems (Von Hirsch and Hanrahan, 1981); some 
guidelines mandate more severe sanctions while 
others call for more lenient ones. Too, we are 
reminded of a comment by Dershowitz (1973:214): 


No system of preventive confinement—even one with precise 
definitions, adequate procedures, and a requirement of past 
misconduct—will be free of substantial costs and sacrifices of 
other important values. All that any framework can hope to do 
is to help clarify and articulate the values at stake . . . a just 
balance must be struck between the legitimate interests of 


crime prevention and the equally legitimate interests of in- 
dividual liberty. 


Ultimately, the issue is not simply whether 
sentences are more or less punitive under deter- 
minate penalty systems, but whether determinate 
sentencing promotes justice. 


Another common criticism is that institutional 
control over the behavior of inmates will be under- 


mined because inmates will no longer have incen- . 


tives to conform to institutional rules if their 
sentences are prescribed prior to incarceration 
(Miller, 1979). However, even under determinate 
sentencing, inmates generally receive reduced 
sentences for conforming to prison rules and in some 
cases the original sentence can be lengthened. 
Although there is scant evidence on whether institu- 
tional misconduct will increase under determinate 
sentencing, preliminary research has suggested that 
the opposite may be the case (Wilkins, 1980). 


In sum, even though there are critics of the deter- 
minate sentencing movement, many of the issues 
which they have raised await further empirical in- 
vestigation. Likewise, their views are in the min- 
ority and there is no indication that the trend 
toward determinate sentencing will subside in the near 
future. 


The Return to Classical Conceptions 
of Punishment 


The objective of reducing sentencing disparity and 
the disillusionment with rehabilitation have 
culminated in a return to classical conceptions of 
punishment. To briefly summarize, the classical 
school of criminology differed from the positive 
school in several important respects (Jeffery, 1970). 
First, the positive school focused on the criminal, 
while the classical school focused on the crime. 
Second, although the positive school adopted the 
concept of natural crime, the classical school relied 
upon a strict legalistic definition of crime. Third, in 
contrast to the positive school which based its study 
of criminal behavior on scientific determinism, the 
classical school postulated the doctrine of free will. 
Finally, individualized treatment of criminals was 
emphasized by the positive school, but the classical 
school advocated a definite penalty for each crime. It 
is evident, therefore, that determinate sentencing is 
consistent with classical conceptions of punishment. 
Beccaria (1963:99, emphasis in the original) was one 
of the earliest proponents of the classical school, 
and, in his classical treatise entitled: On Crimes and 
Punishment which was first published in 1763, he 
emphasized: 


In order for punishment not to be, in every instance, an act of 
violence of one or many against a private citizen, it must be 
essentially public, prompt, necessary, the least possible in the 
given circumstances, proportionate to the crimes, dictated by 
the laws. 
Beccaria’s position corresponds with a number of 
contemporary advocates of determinate sentencing. 


Trends in Determinate Sentencing 


As noted in the beginning of the article, it was not 
until the U.S. Parole Commission adopted parole 
guidelines in 1973 that we can speak of determinate 
sentencing in the United States. By 1981, 16 states 
had adopted sentencing or parole guidelines and 
determinate sentencing legislation remains under 
consideration in several other states (Von Hirsch 
and Hanrahan, 1981). This number excludes states 
which have formulated comprehensive sentencing 
guidelines for juveniles such as California and 
Washington. Determinate sentencing for juveniles 
has been more restrictive than it has for adults. 
However, several states have moved in the direction 
of determinate penalties for juveniles. For example, 
New York passed legislation in 1976 requiring 
minimum sentences for certain juveniles commit- 
ting Class A felonies (which are very serious of- 
fenses) and Colorado has enacted legislation requir- 
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ing minimum sentences for some violent juvenile of- 
fenders and offenders committing a second felony. 
Even though determinate sentencing legislation has 
been relatively limited for juveniles, one of the two 
most important trends in juvenile justice has been to 
curtail the discretion of judges and other designated 
sentencing authorities in setting the release dates of 
juvenile offenders committed to institutions 
(Susmann, 1978). Too, there is little indication that 
this movement will wane because it is consistent 
with the trend toward treating juveniles committing 
crimes more similar to adults (Empey, 1979). 

As indicated in table 1, some 10 states had 
established sentencing guidelines while 6 states had 
adopted parole guidelines for adults by 1981 (Von 
Hirsch and Hanrahan, 1981). On the other hand, 
parole release has been eliminated in some six 
states. Although there are numerous dimensions on 
which guidelines could be examined, generally they 
have been prescribed by statute, developed by 
sentencing commissions, or formulated by parole 
boards. In some instances, they were created by a 
combination of these forces. For example, in some 
states, there may be statutory constraints on the fac- 
tors which may be considered in the guidelines, 
although a separate body such as a sentencing com- 
mission is actually responsible for developing the 
guidelines. In terms of the origins of development, 
legislatively prescribed standards are most common 
while sentencing commissions are least common 
(Von Hirsch and Hanrahan, 1981). 

However, guidelines can be examined along 
several other dimensions. Among others is the par- 
ticular method for developing the guidelines. 
Basically, sentencing guidelines may be either 
predictive or nonpredictive. With the former, 
sentencing standards may reflect past sentencing 
patterns and/or they may be based upon factors 
which predict recidivism among convicted offenders. 
Both of these methods are predictive, but the first 
considers factors which have influenced past 
sentencing decisions while the second is designed to 
predict future criminal behavior.? Nonpredictive 
standards are generally limited to a set of factors 
which are deemed relevant to imposing sentences 
and do not necessarily reflect past sentencing 
practices. 

Sentencing guidelines may also represent one or 
more of the rationales.* Virtually all sentencing 
guidelines have the express purpose of reducing 


*Implicitly, both methods can be construed as predictive of subsequent criminal 
behavior of convicted offenders because sentencing officials certainly assess the 
likehood that offenders will engage in future crimes in making their decisions. 

e rationales have been discussed extensively elsewhere (Clancy, et al., 1981; Gott- 


fredson and Gottfredson, 1980; Van der Haag, 1975, 1978; Von Hirsch, 1976, 1981; 
Wilson, 1975). 


TABLE 1.—Parole and Sentencing Guidelines as of 1981 


Sentencing Parole 
* Alaska! x 
Arizona x 
*California x 
*Colorado x 
Florida? 
Georgia 
Illinois 
*Indiana 
*Maine® 
Minnesota 
New Jersey 
*New Mexico 
New York 
*North Carolina 
Oklahoma 
Oregon 
Pennsylvania‘ 
Washington 
Federal Government‘ 


*Parole release has been eliminated in these states. 

1The guidelines are limited to second and subsequent offenders. 

*Legislation has been enacted calling for the development of 
statewide sentencing guidelines. 

*Parole has been abolished but there are no sentencing 
guidelines. However, the restoration of parole and development of 
parole guidelines is under consideration. 

‘The development of sentencing guidelines is under 
consideration. 

°The revised Federal criminal code mandates sentencing 
guidelines, but it awaits passage. 


sentencing disparity, but they may likewise be 
designed to implicitly or explicitly serve the pur- 
poses of deterrence (specific or general), incapacita- 
tion, just deserts, and/or rehabilitation. The par- 
ticular rationales underlying guidelines are related 
to their method of development. Guidelines which 
are nonpredictive may be modelled after a just 
deserts perspective (however, this would depend 
largely on the specific factors weighed and the 
sentences imposed) because the consequences of 
punishment for future criminal behavior are irrele- 
vant. Conversely, predictive guidelines could serve 
the purposes of deterrence, incapacitation, and/or 
rehabilitation. In many cases, the intent of the 
guidelines may be implicit and it is difficult to ferret 
out the specific rationale(s) for developing the 
guidelines. 

Figure 1 depicts three dimensions for examining 
guidelines—the origin of development, the method of 
development, and the rationale. Some guidelines are 
quite complex because they may have one or more 
origins, combine methods of development, and ex- 
press more than one rationale. Thus, there may be 
several differences as well as intricacies in develop- 
ing various guidelines. 
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FIGURE 1 
Dimensions for Examining Sentencing Guidelines 


Origin of Development 
Legislatively Prescribed Standards 
Parole Board 
Sentencing Commission 

Method of Development 
Predictive 

—Past Sentencing Patterns 
—Future Criminal Behavior 
Nonpredictive 

Rationale 
Deterrence (Specific or General) 
Incapacitation 
Just Deserts 
Rehabilitation 


Beyond these dimensions, there are other dif- 
ferences in determinate penalty systems. The recom- 
mended sentencing ranges for offenders in a par- 
ticular jurisdiction may be narrow or wide. In some 
states, the standard range of sentences may only 
vary by a few months, while in others the variation 
allowed may be in terms of years. Virtually all 
sentencing guidelines also permit some deviation 
from the standard or recommended range of 
sentences if there are aggravating or mitigating cir- 
cumstances. In the case of aggravating cir- 
cumstances, sentencing officials can exceed the up- 
per range of sentences if the offense was committed 
in a particularly heinous manner or the victim in- 
curred serious physical injury, for example. Con- 
versely, when it is determined that there were 
mitigating circumstances, such as the offender play- 
ing a minor role in the crime, sentences can be below 
the standard range. 

However, again, there is considerable variation 
between states with reference to aggravating or 
mitigating circumstances. There are at least three 
differences which include: (1) the degree to which 
the circumstances are specified in the guidelines, (2) 
the amount of deviation from the standard range of 
sentences permitted, and (3) appellate review pro- 
cedures. With regard to the degree of specification of 
‘aggravating or mitigating circumstances, with some 
guidelines no attempt is made to indicate what 
special circumstances may be considered in making 
the sentencing decision. At the other extreme, these 
circumstances may be extensively enumerated or 
circumstances to be excluded from consideration 
may be identified (even though sentencing 
authorities may not be limited to considering excep- 
tional circumstances defined in the guidelines). 

The amount of deviation from the guidelines per- 
mitted likewise varies widely. In many states, the 


amount of deviation from the standard range of 
sentences allowed is explicit, but in others no upper 
or lower boundaries are specified. 

Finally, in most states some form of appellate 
review is provided if the sentencing officials deter- 
mine that there were exceptional circumstances, 
and, this must be noted in writing. This is where the 
similarities end. In some jurisdictions there is or- 
dinary judicial review, while in others there is a 
designated panel (several judges or the parole board) 
responsible for reviewing earlier decisions. 
Likewise, depending upon the state, appeal may be 
permitted by the offender and/or prosecution. Thus, 
there is considerable variation between jurisdictions 
in the guideline provisions for dealing with ag- 
gravating or mitigating circumstances. 

There are other dissimilarities between sentenc- 
ing guidelines. First, the in/out line (whether an of- 
fender should be incarcerated) may or may not be 
specified for all cases. Judges may be given wide 
latitude in making the in/out decision or the in/out 
line may be defined precisely. Likewise, some 
guidelines mandate incarceration for certain of- 
fenders and a minimum term may be required. In 
contrast, other guidelines preclude the imprison- 
ment of some offenders. 

In addition, offense categories as well as penalties 
often conform to existing statutory provisions. With 
the former, the seriousness of offense is frequently 
based upon seriousness as defined by the current 
criminal code. For example, in some states felonies 
range from capital to third degree felonies and, in 
others, there are Class A through Class E felonies. 
Sentencing ranges may vary according to offense 
categories designated by the statutes. Similarly, ex- 
isting laws may place constraints on the sentences 
imposed. Many states have a maximum penalty for 
a given offense category and the guidelines must 
conform to these statutory limitations. However, in 


. other instances, sentencing guidelines are not 


restricted by existing statutory penalties because 
the statutes have been completely rewritten. 

Finally, there is diversity in the factors weighed in 
meting out sentences. Some are confined to the in- 
stant offense and criminal history or other legal fac- 
tors, while others may consider characteristics of the 
offender such as the criminal’s employment record, 
history of drug and alcohol use, etc. Figure 2 il- 
lustrates a hypothetical two-way matrix which is 
limited to consideration of the instant offense and 
criminal history. In this figure, the in/out is defined 
as well as the severity of penalties. Many guidelines 
are considerably more complicated, but a two-way 
matrix represents one of the simplest schemes for 
sentencing offenders. 
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FIGURE 2 


A Hypothetical Matrix Based Upon the Seriousness 
of the Instant Offense and Criminal History 


Seriousness of 
the Instant Offense 


qe? 


Criminal History 


Conclusions 


Determinate sentencing guidelines can best be 
characterized by their diversity; yet, there are 
several similarities. Determinate penalty systems 
specify how much punishment offenders will usually 
receive, the offender receives notice of the sentence 
imposed prior to serving a large portion of the 
sentence, and the sentence is relatively fixed. 
Beyond these similarities, however, there are 
numerous differences between guidelines. Not only 
are their origins, methods of development, and 
underlying rationales often dissimilar, but standard 
sentencing ranges vary as do aggravating and 
mitigating circumstances, appellate procedures, the 
measurement of seriousness, specification of the 
in/out line, constraints imposed because of existing 
statutes, and factors weighed in imposing sentences. 

Because many guidelines are still in their early 
stages of development and since there has been little 
attempt to assess their impact, it is uncertain 
whether they will continue to diverge or become 
similar in the future. Still, we would suggest that 
the trend toward determinate sentencing is unlikely 
to subside in the near future. The concern over 
sentencing disparity and the disillusionment with 
rehabilitation remain; the espousal of classical con- 
ceptions of punishment is prominent. Although 
determinate sentencing for juveniles has not 
evolved as quickly as it has for adults, this move- 
ment is also likely to persist for juveniles. Juveniles 
committing crimes are being treated more similarly 
to adults and there are no indications that this trend 
is on the wane. 

Whether determinate sentencing guidelines which 
meet their intended objectives are more just than in- 


determinate sentencing awaits future investigation, 
but they do hold the promise of creating a more ra- 
tional and fair system of justice in the United States. 
Since sentencing guidelines are still in their in- 
fancy, many questions remain unresolved and 
unanswered, but we are beginning to address some 
of these issues. 
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HE FACT that some prison inmates will come to the end of a determinate sentence either 
FT ateabn: mentally ill, or both, has caused grave concern. 


—WALTER L. BARKDULL 


Criminal Justice Decisionmaking: 
Discretion Vs. Equity 
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ECISIONS ARE made at various stages of the 
D criminal justice process which affect the ulti- 

mate fate of the alleged or convicted offender. 
While the chain of decisions may be governed in part 
by applicable law or formalized procedures, the pro- 
cess is often colored by a melange of personal or 
cultural biases, emotional factors, philosophical 
views, financial concerns, and political considerations. 
At one end of the spectrum, crucial decisions may be 
made on the basis of snap judgments, unmitigated 
prejudice, or outright whimsey. At the other extreme, 
and more closely approximating the ideal of blind 
justice and the application of Solomon-like wisdom, 
decisionmaking is relatively sophisticated, judicious, 
and objective. This continuum is of great significance 
to the offender because his or her fate may be deter- 
mined partly by chance factors, depending upon 
where the offender falls in the system. 

How well the criminal justice system works typi- 
cally is debatable. In his thorough and well 
documented book, Criminal Violence, Criminal 
Justice, Charles E. Silberman presents a persuasive 
if rather surprising argument that the system is not 
nearly so faulty as many people suppose. Silberman 
contends that the great majority of criminals 
ultimately “pay the piper” for their misdeeds and 
generally receive essentially just and equitable treat- 
ment at the hands of the courts (though that author 
emphasizes that the appearance of justice is too often 
seriously lacking). More critical or downright malign 
views of criminal justice are frequently expressed and 
the courts, rightly or wrongly, often bear the brunt 
of criticism. 

Most authorities would probably disagree with 
Silberman’s contention that overall the courts achieve 
a very reasonable approximation of equity in sentenc- 
ing. In fact, there is a considerable body of experience 
and empirical research which indicates that inequity 
(or unjustified disparity) in sentencing is a chronic 
and very serious problem. 

Silberman observes, with a great deal of justifica- 
tion, that respect for the law is the cornerstone of any 
effective criminal justice system (while drastic 
methods of law enforcement and draconian sanctions 
will almost certainly prove counterproductive). 


However, respect for the law cannot flourish when 
both the substance and the appearance of justice are 
continually undermined by widespread and 
sometimes highly publicized examples of inequitable 
sentencing. 

In an article entitled, “Our Losing Battle Against 
Crime” in U.S. News & World Report, issue of 
October 12, 1981, it was observed that: “Judges reach 
inconsistent conclusions. Even in the same court- 
house, ‘15 years may hang in the balance depending 
on what courtroom a defendent is assigned to,’ notes 
Martin Schwartz, a University of Cincinnati criminal- 
justice expert. Once early releases by parole boards 
are factored in, disparities in time served can be enor- 
mous. A recent study by the National Law Journal 
found that the average period spent in prison by con- 
victed felons ranged from 13 months in South Dakota 
to 53 months in Massachusetts.” 

In a study of 2,224 convicted felons, Barry and Greer 
examined the causes of variability in severity of legal 
sanctions (Journal of Research in Crime and Delin- 
quency, July 1981). These investigators concluded: 
“Approximately one-half of the total variability in 
sanctions was attributable to offense severity and 
prior record. Under the assumption that all the re- 
maining, unexplained variation could be attributed 
to sentencing and plea bargaining discretion, it was 
found that sentencing decisions accounted for a 
substantially greater proportion of variability than 
plea bargaining decisions.” 

The “Washington Whispers” section of U.S. News 
and World Report, issue of April 12, 1982, includes 
this item: “Does the punishment fit the crime? Not 
according to a recent Justice Department survey of 
federal judges. The inquiry found that sentences im- 
posed in identical hypothetical cases ranged all the 
way from probation to 25 years in prison—with 
Southern judges the toughest, New Jersey ones the 
most lenient.” 

While some cases of unusually severe sentencing 
have attracted public notice and even protest, it is 
very lenient sentencing which most readily provokes 
stormy reactions in the present climate of public fear 
and outrage about rampant crime. For example, judg- 
ment rendered in a 1981 Boston case produced an in- 
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dignant response among the public and press when 
five young men convicted of a gang rape were placed 
on 2 years probation and fined $500 each, payable at 
$5 a week. The judge reportedly based his decision 
upon the fact that the defendants were first offenders 
from supportive families. Evidently in response to the 
outpouring of protest, the judge subsequently an- 
nounced that he was reconsidering the sentence and 
the case was brought under review by the Supreme 
Judicial Court in Massachusetts. 


Apparent leniency or severity in individual cases, 
or even consistent variation in sentencing for given 
violations of the penal code, does not necessarily 
establish that injustice has been done (or, to put it 
differently, that arbitrary or capricious disparity 
exists). Crimes and criminals often differ markedly 
despite their superficial similarities. For example, it 
is hardly realistic to believe that every violation of 
Section 211 of the California Penal Code (Robbery) 
actually constitutes the same crime or that all the 
perpetrators are beady-eyed and heartless 
Neanderthal types showing what the early Italian 
criminologist Lombroso called “the stigmata of 
degeneracy.” 

What does constitute inequity or unjustified dis- 
parity in sentencing? The point is arguable, depend- 
ing upon one’s philosophy, but it may be stated for 


the sake of brevity and simplicity that inequity exists - 


when significant differences in sentencing occur 
which cannot be justified on the basis of the severity 
of the crime, the defendant’s prior criminal history, 
or characterological considerations which have a 
demonstrable bearing upon the appropriate penalty 
or disposition. 

In other words, it is not mere inabiaatiake in sentenc- 
ing which should be the goal but rather a fair and 
rational approach which allows for variability within 
aconsistently applied framework. At least in theory, 
discretionary powers granted to judges and others 
should be the instrument for individualizing the ad- 
ministration of justice, according to the crime and the 
criminal, without doing serious injury to the principle 
of equity. 

On the face of it, the individualization of justice is 
an immensely appealing concept. In my capacity as 
a forensic psychologist, I have met offenders who ran 
the gamut of character and behavior. Some of these 
alleged or convicted felons were habitual criminals 
while others had run afoul of the law for the first 
times in their lives; some were undeniably dangerous 
while others were remarkably unaggressive; some ap- 


1Sometimes referred to as specific and general deterrence. 


peared utterly callous while others were overwhelmed 
with guilt, etc., etc. Before advocating the “throw’em 
to the dogs” approach, one would be well advised to 
remember the type of lawbreaker about whom it 
might be said, “There but for the grace of God go I.” 

In order to achieve a greater appreciation of the in- 
dividualized justice approach, it is helpful to have at 
least some understanding of the avowed goals of the 
criminal justice and correctional systems. As identi- 
fied in the literature, the major goals are usually four: 
(1) punishment; (2) deterrence; (3) incapacitation; (4) 
rehabilitation. The first of these goals, punishment, 
seems self-explanatory and its justification self- 
evident. After all, the inhabitants of the modern world 
are not so greatly removed genetically and cultural- 
ly from the tribesmen of the pre-Christian era that 
we cannot relate with satisfaction to the Biblical ad- 
monition, “An eye for an eye, a tooth for a tooth.” 

In Western society, incarceration is the type of sanc- 
tion usually most closely identified with punishment. 
Whether incarceration is in fact punishment is not 
quite so ambiguous as it might appear. While many 
offenders unquestionably suffer greatly in prison, 
there are others for whom the commitment to jail or 
prison is like throwing Br’er Rabbit into the briar 
patch. A recently committed first offender told me in 
amazement of a conversation he had had with an “old 
timer,” a repeat offender who had returned to prison 
again and again. Asked why he had perpetuated this 
seemingly self-destructive cycle, the old-timer replied, 
“T like it here.” 

The concept of deterrence has to do with the ex- 
pected reduction in crime resulting in either of two 
ways, or both:' (1) making crime so “expensive” for 
the already convicted offender that he or she would 
wish to avoid it in the future; (2) setting an example 
for persons in the community-at-large for whom the 
prospect of incarceration or other legal sanctions 
would deter antisocial behavior. That deterrence, in 
the first sense described above, is not greatly suc- 
cessful is evident from the high rate of recidivism in 
most states. The degree to which deterrence is suc- 
cessful, or could be successful given certain conditions, 
is a matter of strong debate. Perhaps the most crucial 
point is that jail or prison terms do not appear to have 
a sufficient deterrent effect among a minority of of- 
fenders, the habitual criminals, who account for a 
disproportionately high percentage of crimes 
committed. 

The role of deterrence in the sense of example- 
setting is not easy to measure. That crime is probably 
suppressed by the risk of punishment, however, is il- 
lustrated in situations in which the external controls 
and sanctions of the law temporarily break down 
(thus reducing the chance of punishment). In the 
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seemingly civilized Canadian city of Toronto, for ex- 
ample, there was widespread disorder and looting 
when the police went on strike a few years ago. 

Incapacitation is perhaps the one pillar of the 
criminal justice system that undeniably “works” so 
long as it is in force for a given offender. That is, the 
offender who is securely locked up does not have the 
possibility of inflicting further harm upon the larger 
community (and is thus incapacitated), though he or 
she may well continue to practice antisocial behavior 
within the jail or prison setting. 

Finally, there is the concept of rehabilitation, an op- 
timistic approach that enjoyed a considerable vogue 
from about the early 1950’s until the middle to late 
1970’s. The basic idea was that offenders could be 
taught the various skills of living that would facilitate 
a positive and law-abiding adjustment in the com- 
munity (though for many offenders this would be a 
process, technically speaking, of habilitation rather 
than rehabilitation). It might be a bit premature to 
announce the demise of rehabilitation, finally and ir- 
revocably, but it would be fair to say that the prac- 
tice of rehabilitation is in a very anemic condition at 
present. For example, the enactment of the deter- 
minate sentencing law in California, which went into 
effect on July 1, 1977, reflected widespread disillu- 
sionment with indeterminate sentencing based upon 
“_.. treatment of prisoners under the medical model 
hailed as the most advanced and enlightened in the 
country” (Brewer, Beckett, and Holt in the Journal 
of Research in Crime and Delinquency, July 1981). 

Though conceptually distinct, the four major goals 
of criminal justice are interrelated in practice. For ex- 
ample, punishment is thought by some to deter; the 
probability of recidivism (the obverse of deterrence) 
is obviously related to the identified need for in- 
capacitation, and so on. 

The application of punishment per se (as a form of 
societal vengeance) rests upon strictly philosophical 
assumptions, not subject to any final proof, and the 
justice of any given punishment can only be judged 
according to the prevailing social consciousness or 
moral lights of a particular time and culture. For ex- 
ample, it would be considered barbaric today in most 
societies to hang children for petty offenses, as did 
occur in an earlier era. Though the issues have 
changed over time, a debate still rages about the 
“right” philosophy of punishment. Beyond the issue 
of punishment in its narrow sense, the remaining 
goals of the criminal justice system all involve an 
assessment, explicitly or implicitly, of the character 
and behavior patterns of the particular offender. 

One of the key issues underlying an assessment of 
the individual offender, especially the more 


sophisticated approaches to evaluation, is the matter 
of prediction. Will the convicted person reoffend 
(deterrence); is there a demonstrable need to protect 
society by locking up the offender for a greater or 
lesser period of time (incapacitation); will the offender 
respond positively and justify the use of funds and 
resources to provide him/her with the skills of living 
(rehabilitation)? 

Our present capacity to predict behavior is limited, 
though not without value in some cases. It seems very 
likely that the accuracy of prediction increases 
significantly at the extremes of the continuum of 
social adjustment. For example, the probability of 
serious recidivism would be relatively low for an in- 
dividual who at age 30 commits his first significant 
offense, involving strong situational factors, after a 
lifetime of employment stability, living according to 
social conventions, etc. Conversely, a relatively poor 
risk would be the person who has been a chronic 
behavior problem, with many arrests, poor work 
history, drug problems and the like. 

Nevertheless, there remains a large “gray area”’ 
with respect to prediction and the problem is par- 
ticularly acute in the area of predicting violence. 
Many studies have shown that the “misses” generally 
exceed the “hits” even among the more elaborate and 
sophisticated endeavors to predict violence. An ex- 
cellent discussion is available in John Monahan’s 
book, Predicting Violent Behavior which documents 
the difficulties and thorny issues in this area. 

A study done by my colleague Dr. Terrill Holland, 
in collaboration with N. Holt and G. E. Beckett, 
reaches some significant and somewhat surprising 
conclusions about violent and nonviolent recidivism 
(Journal of Abnormal Psychology, Vol. 91, No. 3). This 
study shows that there was no significant relation- 
ship between the number of past violent offenses and 
future violence in a 32-month followup period after 
the offenders returned to the community. In other 
words, the number of past violent offenses would be 
of no help in assessing whether a given individual 
would become violent again. However, there was a 
predictive relationship between nonviolent criminal 
history and the general probability of recidivism 
(either violent or nonviolent). 

At one extreme, there are some persons, probably 
a relative handful, among whom violence is a very 
frequent occurrence—the habitual barroom brawlers; 
certain volatile, psychologically disordered in- 
dividuals; some juvenile gang members, and so on. 
However, this pattern is not typical of the vast ma- 
jority of criminals, ever those characterized as violent 
offenders who may acquire: this label on the basis of 
one, two or three incidents i» which violence was 


CRIMINAL JUSTICE DECISIONMAKING 39 


actually demonstrated. The difficulty of predicting 
violence is probably related to the fact that it is ac- 
tually a rare phenomenon among a vast “‘universe”’ 
of behavioral events. For most persons, violence might 
be called a contingent response, elicited only when 
there is a particular convergence of situational fac- 
tors and certain psychological states of the individual. 

A seemingly amiable older gentleman I evaluated 
for the court had been convicted of Assault With a 
Deadly Weapon after firing shots at a house occupied 
by his former girlfriend and another man, apparently 
her new boyfriend. He had also threatened them with 
a gun in an earlier incident. It was verified that he 
had served prison terms in another state for two dif- 
ferent homicides, both involving the deaths of women 
with whom he had been romantically involved. He 
had been released on parole about 10 years before the 
assault case end had no record of arrests in the in- 
tervening period. His known violence was infrequent, 
but when it occurred it was with deadly force, evident- 
ly all under circumstances in which he was dis- 
gruntled in his love affairs. 

Given that violence is usually difficult to predict, 
it would appear that sentencing alternatives, in 
general, should not be greatly influenced by estimates 
of the probability of violent recidivism (though there 
are exceptional cases). This consideration is par- 
ticularly critical in view of the rising tide of crimes 
against persons—61 percent of the current com- 
mitments to the California Department of Corrections 
are for this type of offense broadly speaking (though 
not all, of course, involved actual physical harm to 
victims) compared to 40 percent 10 years previously. 

To recapitulate, the formal considerations for 
criminal justice decisionmaking involve an assess- 
ment of the crime and the criminal, factors which 
must be fitted into the matrix of social goals (punish- 
ment, deterrence, incapacitation, and rehabilitation). 
Judicial and administrative discretion forms the 
keystone of a system which, in the best case, produces 
fair and rational discriminations among defendants 
or, in the worst case, creates a crazy quilt of 
inconsistency. 

Diversity is probably more the norm than the ex- 
ception in the human affairs and not necessarily the 
prime evil to be stamped out in the criminal justice 
system any more than in any other area—after all, 
a counterbalancing of contending social forces is often 
desirable. The problem is how to bring diversity 
within tolerable limits, allowing for‘ legitimate dif- 
ferences in philosophy and practice, while at the same 
time not unduly penalizing offenders by an incoherent 
application of statutes and administrative procedures. 
Why has this desirable goal seemingly been so dif- 
ficult in the attainment? 


As a starting point for addressing the question 
raised above, I would suggest the following simplistic 
but nonetheless descriptive statement: Criminal - 
justice decisionmaking is just not easy in many cases. 
The decisions are not easy, that is, if the personality 
and case factors are considered in their full and 
sometimes baffling complexity. Consider, for example, 
two cases I have handled for purposes of court evalua- 
tion within the last year or so. Both cases involved 
first offenders, one relatively youthful and the other 
elderly, who pled guilty to Voluntary Manslaughter. 

The younger offender was one of several defendants 
who participated in a gang-style shooting in which 
an innocent youth merely standing on a street corner 
was killed and another was wounded. This offender 
displayed a distinctly cold manner and showed not the 
slightest remorse for his part in senselessly taking 
the life of another human being. The elderly man had 
killed his wife, this “wonderful woman” as he tear- 
fully called her, in a classic and apparently un- 
premeditated crime of passion. Should these two of- 
fenders be treated equally before the law because of 
the technical equivalence of their offenses? 
(Obviously, this simplified and abbreviated account 
does not do justice to all the case factors which might 
be considered relevant and important.) 

That criminal justice decisionmaking remains an 
obdurate problem involves three key issues: 
(1) Though progress has been made, scientific 
understanding of criminal behavior is in a relatively 
early stage of development (the highly desirable but 
elusive goal of predicting behavior being one of many 
examples); (2) differences in philosophy will probably 
always exist regardless of the relevant scientific con- 
siderations (e.g., the question of applying the death 
penalty); (3) the decisionmakers are themselves 
human, with all this implies for their potential for 
wisdom or foolishness (or simply the inherent human 
quality of being different for whatever reason). 

With respect to the third point noted above, I can 
illustrate with data pertaining to evaluations of con- 
victed felons performed by some of my colleagues and 
myself. A service to the courts, these evaluations con- 
clude with a general recommendation for sentencing 
(e.g., a grant of probation if consistent with public 
safety or commitment to state prison or other state 
institutions). It is evident from extensive statistics 
that there are systematic differences among decision- 
makers (based on their recommendations), despite 
lengthy experience and/or professional training and 
despite efforts to promote a high level of objectivity 
in decisionmaking. 

With whatever goodwill and professionalism one 
may approach a criminal justice decision, one must 
achieve a perceptual gestalt (whole) from the per- 
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sonality and case factors—a gestalt that someone else 
might perceive quite differently. To stretch a point 
a bit, it is rather like two human subjects looking at 
the same Rorschach inkblot; one “sees” a frighten- 
ing vampire bat while the other “sees,” just as con- 
fidently, a harmless butterfly. 

Is there an answer to the dilemma of criminal 
justice decisionmaking and, in particular, sentencing 
disparity? Certainly there is no simple answer ap- 
parent and quite possibly no single answer sufficient 
for all purposes. Broadly speaking, however, there are 
at least three alternatives: (1) continue as is or in- 
troduce minor changes; (2) mandate the use of judicial 
sentencing guidelines, binding to a greater or lesser 
degree (total elimination of judicial discretion is op- 
posed by most authorities); (3) create a statutory ap- 
proach to sentencing which would be prescriptive in 
nature. To choose involves a complex set of 
considerations—philosophical, practical, and 
scientific. 

From a philosophical standpoint, there is a con- 
siderable body of opinion favoring the so-called “just 
deserts” or “commensurate deserts” model of sentenc- 
ing. That is, penalties are meted out in proportion to 
the actual harm done in the offender’s current crime 
(with prior criminal history factored in as a rule). The 
just deserts approach (which receives an excellent 
discussion in Von Hirsch’s book Doing Justice: The 
Choice of Punishments) may, but does not necessarily, 
conflict with other social goals such as rehabilitation. 
While some may object to giving a lower priority to 
rehabilitation, which remains a worthy goal, most 
correctional systems and programs have not yet 
demonstrated any great proficiency in “improving” 
offenders. In any event, choosing some offenders for 
rehabilitation (e.g., work furlough or drug abuse pro- 
grams) and other offenders for punishment (e.g., state 
prison) very likely works out to be a class and educa- 
tion related phenomenon which is inherently unfair. 
There have been many well-informed and sometimes 
passionate denunciations of our destructive prison 
systems and our historical emphasis upon punishing 
offenders, such as Karl Menninger’s The Crime of 
Punishment, but if society is to demand its “pound 
of flesh” it can at least be extracted with some 
semblance of equity. 

In my opinion, judicial and administrative discre- 
tion should not be removed from the system but 
should be narrowed and placed within a structured 


The views expressed by the author are his own and do not necessarily represent the 
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Another formulation worthy of consideration, though more complex and perhaps more 
difficult to administer, would be to weigh the harm done in relation to possible mitigating 
circumstances, such as provocation by the victim. Homicide cases involve special con- 
siderations, in terms of basing the penalty upon the degree of harm done, since obvious- 
ly there are no degrees of death. 


framework. In particular, I would favor judicial 
guidelines which provide a definite target sentence, 
based upon the just deserts philosophy and derived 
specifically from objective determinations of current 
offense severity and cumulative criminal history (not 
a highly original formulation on my part, I must 
hasten to add). The judge should be allowed some 
discretion in departing from the target sentence, but 
only with cogent written justification and only accord- 
ing to established criteria for such departures.” 

There have been a number of important studies of 
sentencing disparity and various proposed remedies. 
The sentencing model I personally favor is in some 
respects similar in principle to the approach recom- 
mended by the Twentieth Century Fund Task Force 
on Criminal Sentencing. Specifically, the approach I 
would advocate is to consider the statutory minimum 
as the base penalty for all offenders convicted of a 
given offense with the possibility of enhancements (a 
higher level of penalty) by clearly defined graduations 
according to either of two conditions, or both: (1) an 
objective analysis of the nature and severity of the 
instant offense based upon clear written criteria for 
making such determinations;? (2) the number, sever- 
ity, and recency of prior offenses (convictions), sum- 
mated according to an objective formulation. 

Suppose, for example, that a young offender is con- 
victed of second degree burglary on the basis of enter- 
ing an unoccupied residence through an open window 
and stealing $50 lying on a table. Assuming no com- 
plicating conditions, an analysis of the crime would 
presumably indicate that minimal harm had been 
done and would point to the statutory penalty— 
provided there were no enhancements through prior 
criminal history. Would the victim or society be bet- 
ter served by damaging the young offender’s life, and 
causing the taxpayers enormous expense, by locking 
up this person in a prison for, say, 2 years (the “mid- 
base” term in California for second degree burglary)? 
On the other hand, given the same circumstances for 
the current offense but also given that it was the of- 
fender’s third burglary conviction in 5 years, there 
would be a greater demonstrated need for incapacita- 
tion and thus an enhancement (a specific addition to 
the base penalty) because of prior criminal history. 
In this way, a more rational and equitable system of 
criminal accountability could be established with a 
wide base in time (i.e., cumulative social harm). 
However, some authorities believe, and I agree, that 
it would be desirable to build in a gradual 
“forgiveness” or decay factor in order that an offender 
not be caught forever in the web of prior criminal 
history. 

The approach outlined above is clearly not without 
problems in conceptualization, execution, and 
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philosophy. One of the important practical problems 
is that official records as to prior criminal history are 
not always models of completeness and clarity. Fur- 
thermore, Charles E. Silberman, in the book previous- 
ly cited, argues that prescriptive sentencing might 
well aggravate rather than alleviate the problem of 
inequitable sentencing and would shift even more 
discretion to prosecutors—clearly, points to be con- 
sidered in the development of any new system. 

Whether the approach I have advocated would be 
more or less punitive than existing methods would 
depend upon several factors, such as the weighting 
of prior criminal record and the thresholds established 
for escalating the penalty to the next higher level of 
severity. It might well increase penalties for repeat 
offenders who have posed the greatest or most per- 
sistent dangers to society. By the same token, it might 
on the average reduce penalties for first offenders and 
others whose criminal histories are not extensive. In- 
creased severity of sanctions across-the-board would 
be a simplistic and probably self-defeating approach, 
and it is important that the system work in a very 
selective way to identify offenders for more severe 
sanctions according to their history of harm to the 
community. 

It could be argued that restrictive guidelines or 
targeted sentences would in effect constitute an im- 
personal ‘computer model” of sentencing. That 
danger does exist but it seems doubtful that on the 
whole the targeted sentence approach would produce 
any greater denigration of the individuality of of- 
fenders than presently prevails—the vast majority of 
defendants pass through the system as more or less 
faceless nonentities. The subjectivity of most current 
methods of sentence determination may foster the il- 
lusion of individualization because decisionmakers 
would generally prefer to believe they are “‘consider- 
ing the individual” but the components and processes 
of decisionmaking go unexamined. 

Any prescriptive sentencing model, like a computer 
program, is the product of human minds and as such 
is not inherently any more impersonal or inhumane 
than human decisions reached by more subjective 
means (except perhaps that the emotional elements 
of decisionmaking are filtered out to a larger extent, 
for better or worse, through a prescriptive approach). 
Furthermore, the guidelines or sentencing model 
really only provide the bare skeleton of the decision- 
making process and many of the key judgments would 
be interpretive and subjective. 


What about questions of intent, extenuating cir- 
cumstances, the character of the defendant, and other 
factors traditionally considered by the courts as a par- 
tial basis for sentencing? Some of these considerations 
would be captured, at least implicitly, in the analysis 
of the crime and the criminal history. For example, 
the generally good character of “that nice Mr. Jones,” 
who assaulted his neighbor during an argument over 
a garden hose, would be reflected in the fact that he 
had managed to live 45 years without ever incurring 
an arrest. Still, it is true that some richness of infor- 
mation would be lost if only the narrowly defined 
criminal case factors were considered. The issue 
would be whether any additional considerations 
would be of such compelling relevance and substance 
as to justify a departure from the targeted sentence, 
to set a given offender apart from others who had com- 
mitted a crime of similar nature and severity. As 
noted previously, judges should have latitude—as long 
as accountability is maintained—for dealing with 
cases which merit special treatment or somehow fall 
beyond the pale of the usual crime case 
considerations. 

Those who agree with Silberman’s thoughtful argu- 
ment that the adult courts already operate 
remarkably well, despite their creaky workings and 
sometimes shabby appearance, will not be well- 
disposed to rapid or drastic changes. Clearly, the 
courts do an enormously difficult job, often very well, 
and to point to specific problems is not to indict the 
whole system. In the matter of sentencing =" 
however, many authorities agree that an overs...-1: is 
overdue. Changes could be implemented which, I 
believe, would greatly increase respect for the law. 
As it is, offenders are in effect invited to play “Rus- 
sian roulette” with the system—and many continue 
in crime because they bank on being lucky players. 
In my opinion, it is highly important to introduce a 
great deal more predictabiiity into sentencing, 
whatever method(s) may ultimately be chosen. It 
would also appear important to reorient the justice 
system to dealing in a more systematic fashion with 
the overall pattern of antisocial behavior by repeat 
offenders (a much more pressing concern than the 
largely law-abiding episodic offenders). Conceptions 
of justice will undoubtedly remain diverse, and right- 
ly so in some respects, but achieving a reasonable con- 
sensus on sentencing policy should be ranked as a 
high priority social goal. 


Screening Ex-Offenders for Employment 
Services: A Preliminary Assessment* 


By CHARLES A. LINDQUIST, PH.D. 


Department of Criminal Justice, University of Alabama in Birmingham 


UMEROUS STUDIES have focused on the 

economic problems faced by ex-offenders— 

especially immediately after release 
(Erickson, 1973; Pownall, 1971; Taggart, 1972; 
Waller, 1974; Witte, 1976). The economic problem of 
greatest significance has been the difficulty in obtain- 
ing (and retaining) a job. Unemployment rates among 
ex-offenders have consistently been higher than those 
for other members of the labor force. To illustrate this 
point, Beck (1981) examined a sample of parolees 
released during 1978-1979 and found an unemploy- 
ment rate of 25 percent after 12 months. The national 
unemployment rate for all members of the labor force 
was approximately 6 percent during the same period. 
Beck (1981:4-5) also found a statistically significant 
higher rate of unemployment for minority and 
younger ex-offenders (43%). Even if a job is obtained, 
many ex-offenders, espcially younger ones, have great 
difficulty in retaining the job (Cook, 1975). For exam- 
ple, Wiederanders (1981) examined a California 
Youth Authority project designed to improve the 


employability of ex-offenders and found that, while © 


many jobs were obtained, the modal retention time 
was less than 2 months. 

An array of variables have been cited to explain the 
reasons for the lack of ex-offender success in the job 
market. Some relate this lack of success to the failure 
of prison vocational program (Glaser, 1969; Smith and 
Warner, 1977); others focus on the stigma attached 
to the ex-offender (Dale, 1976—especially by prospec- 
tive employers (Schwartz and Skolnick, 1962). Dif- 
ficulty in meeting bonding (Dale, 1976:325-330) and 
licensing (Hunt, Bowers and Miller, 1973; Waldemar, 
1972) requirements and the fact that offenders leave 
prison with little savings and a small amount of gate 
money (Lenihan, 1975) are considered to be negative 
factors, as is the absence of access to temporary finan- 
cial assistance programs (Colter, 1975)—on other than 
an experimental basis (Reinarman and Miller, 1975; 


* Appreciation is expressed to Curtis Terry, Community Ac- 
ceptance Program coordinator, and to Belinda McCarthy, 
George Reinhart, and Brent Smith, University of Alabama 
in Birminghan,, for their helpful comments on an earlier draft 
of this article. 


Rossi, Berk, and Lenihan, 1980). Finally, the lack of 
job skills on the part of some ex-offenders and the lack 
of programs to effectively enhance the employability 
of ex-offenders have also been cited as reasons for 
their higher unemloyment rate. 

Regardless of the reasons for the high rate of 
unemployment among ex-offenders, the sheer fact of 
its existence produces a major concern. Unemploy- 
ment has been linked to recidivism. Several studies 
have examined the incidence of crime among ex- 
offenders and the relationship between employment 
status and crime. Buffum (1976), for example, found 
the frequency of self-reported crime among a sample 
of releasees to be 49.2 percent. Similarly, Petersilia, 
Greenwood, and Lavin (1977) found a considerable 
amount of crime among both employed and 
unemployed habitual felons; however, the overall 
level of criminal activity was significantly lower 
within the former category. In a recent study, Soothill 
and Holmes (1981) found no reconvictions among 
their sample of men who obtained a job shortly after 
release and worked for at least 1 year. Also, Rossi, 
et al.’s (1980:19-20), experimental study of transi- 
tional aid to newly released offenders showed that 
temporary financial assistance reduced arrests, as did 
being employed. Finally, being employed has also 
been equated with parole success in a large number 
of studies (Abadinsky, 1982; Glaser, 1969: 210-238; 
Irwin, 1970: 131-148). While some disagreement 
exists about the specific nature of the process by 
which employment and observance of rules are 
linked, many persons would probably agree that 
employment, in addition to provision of economic 
benefits, is an indicator of societal adjustment (Knox, 
1981) and conformity (Meisenhelder, 1977) which in- 
creases affective well-being (Liker, 1982) and, accord- 
ingly, may insulate a person from crime in the future 
(Soothill and Holmes, 1981: 30). 

Recognizing that the linkage between unemploy- 
ment and recidivism is a major societal concern, a 
number of programs have been established to provide 
employment services for ex-offenders. Some of these 
programs have emphasized job placement via: voca- 
tional training (Huff, 1978; Spencer, 1980), improve- 
ment of self-image (Cellini, Giannini, Wright and 
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Coughlin, 1977), development of job hunting skills 
(Beck, 1981: 3-8; Wiederanders, 1981: 9-12) and 
familiarization with employer expectations (Potter, 
1982). While many of these programs differ regarding 
their particular approach to service provision, most 
of the programs are designed to improve the client’s 
employability and to develop contacts with prospec- 
tive employers. Unfortunately, few, if any, of these 
programs provide the full continuum of services 
recommended by the Wilson, Lenihan, and 
Goolkasian (1981) program model. This lack is 
especially noticeable in the area of postplacement sup- 
port. Little attention is paid to considerations such 
as job satisfaction (Cook, 1975:22), life-career manage- 
ment (Smith and Warner, 1977:337) and job retention 
(Huff, 1978:11; Wiederanders, 1981: 11-12). In addi- 
tion, most programs screen clients before entry; 
however, no evaluation of this type of screening pro- 
cess exists in the literature—nor do many overall pro- 
gram evaluations exist. There is an obvious relation- 
ship between screening and evaluation. If bad risks 
are screened from entry, program results may appear 
to be very positive. It is this screening phenomenon 
that will provide the eventual focus for this article. 

Before addressing program screening, it may be in- 
structive to look at the variables that have been found 
to be significant in the relatively small number of 
prior studies dealing with the correlates of program 
success and failure. Variables positively associated 
with program success have been: sentence length 
(Knox and Stacey, 1978), being white (Cassidy, 1978), 
being convicted of a property or drug offense (Reinar- 
man and Miller, 1975:26), length of previous employ- 
ment, being a veteran, having a driver’s license, com- 
pletion of high school, and being married (Knox, 1981: 
492-494). Variables associated with program failure 
have been: greater length of incarceration, increased 
years of education, being older, and being a repeat 
offender (Knox and Stacey, 1978: 211-213). We will 
include these variables, among others, in our 
examination, not only to see if they can discriminate 
between success and failure, but also to see if the pro- 
spective clients screened from entry possess 
characteristics more closely related to program suc- 
cess or to program failure. 


Purpose 


Given the fact that most administrators try to take 
the best risks into their respective programs, screen- 
ing at the entry stage has become a way of life. This 


‘The program model recommends that ex-offender employment services be provided 
within each one of the following phases: institutional preparation, community readjust- 
ment, preplacement job preparation, job development, job placement, and postplacement 
support. 


fact was recognized by Wilson, et al. (1981: 5-9), when 
they strongly criticized existing ex-offender programs 
for screening so extensively as to preclude appropriate 
evaluation of their effectiveness. It is also relevant 
to note that there is no published research examin- 
ing the phenomenon of client screening in programs 
providing employment services for ex-offenders. Ac- 
cordingly, it is our purpose to first examine the screen- 
ing process, second, to see what variables are 
associated with program success and, third, to 
evaluate the former on the basis of the latter. 


Method 


A full population sample of adult offenders (N = 
376) who had been convicted of a felony, who were 
certified as meeting CETA’s financial eligibility re- 
quirements and who applied for entry into Birm- 
ingham’s Community Acceptance Program (CAP), 
was drawn for fiscal years 1980-1982. CAP is a job 
placement assistance program, sponsored by the 
Alabama Center for Higher Education (ACHE)—an 
association of seven predominantly black senior col- 
leges in the State of Alabama—and supported by ti- 
tle II-B CETA funds through the Birmingham Area 
Manpower Consortium. CAP provides supportive ser- 
vices and both preemployment and on-the-job train- 
ing. During the period under examination, CAP 
clients typically received four weekly stipends of $75 
during the preemployment training period and then 
progressed to a minimum of 6 weeks of on-the-job 
training at minimum wage. Upon completion of train- 
ing, successful clients were either retained by their 
respective OJT employers on a regular basis or they 
obtained other employment. 

The frequency distribution of client and nonclient 
characteristics was examined, as were the 
characteristics of program successes and failures. 
Discriminant analysis was then employed to deter- 
mine the canonical discriminant function coefficients 
of the variables influencing program outcome. These 
coefficients then provided the basis for evaluating the 
screening process. 


Findings 


As indicated by table 1, it can be seen that approx- 
imately 60 percent (N=235) of those eligible for CAP 
were screened out. 

Before proceeding further, several caveats are in 
order regarding our initial statement about CAP 
screening. A relatively large number of prospective 
clients screened themselves out of the program by not 
appearing for the preemployment training sessions. 
Given the fact that intake to the preemployment 
phase of the program occurred on a cyclical basis, 
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TABLE 1.—Prospective Clients Eligible for CAP Entry 


Screened Out 
(N = 235) 


Screened In 
(N = 141) 


Characteristics 
General 


Sex (% Male) 
Race (% Black) 93.6% 
Age 26.9 
Education (X) 11.1 
Marital Status 
(% Single) 
Family Status 
(% Independent) 64.3% 
Family Size (X) : 1.9 
Veteran (%) 17.9% 
[Type of Discharge 
(% Honorable)] 
Driver’s License (%) 


83.8% 


61.7% 


[63.9%] 
44.7% 


[74.4%] 
39.2% 


Economic 


Months Unemployed (X) 

Hourly Wage - Last Job 

Months On Last Job (X) 

Family Income (X) 

Income Per Family 
Member (X) 


Criminal 


Type Crime: 
Person 
Property 
Drug 
Incarcerated (%) 
{Months Incarcerated (X)] 
Sentence In Years (X) 
Sentence Expiration 
In Months (X) 
Present Status: 
Probation 
Parole 
Sentence Expired 
Referral Source 
(% State Agency)> 
Repeat Offender (%) 


A.» < O01 
<205 


clients occasionally had to wait several weeks for en- 
try. Some prospective clients, especially those who 
had been recently released from prison and needed 
immediate financial assistance, were apparently 
discouraged by the entry delay; in any event, they did 
not show up for preemployment training. A similar 
type of self-screening, albeit to a lesser degree, 
occurred as a result of delay in placement for on-the- 
job training. Some prospective clients, however, were 
admittedly screened out on the basis of staff percep- 
tions of inappropriate (e.g. persistent use of profanity) 
or bizarre (e.g. hearing voices) behavior. These per- 


*P<.05 is the level of significance used in the study. 


sons were referred to other programs whenever possi- 
ble. As an illustration, in reference to the examples 
cited above, such persons might be referred to a job 
readiness program sponsored by the Urban League 
or to a university psychiatric clinic, respectively. 

Application of appropriate statistical tests to dif- 
ferences between the two groups described in table 
1 was significant? regarding age and referral status. 
Those screened out were younger and more likely to 
have to have been referred to CAP by a state agency 
(e.g. a probation/parole office) than those clients ac- 
cepted into the program. 

Given the fact that approximately 80 percent of both 
groups consisted of black males, it is appropriate to 
focus our study on this particular category of clients. 
As indicated by table 2, significant differences existed 


TABLE 2.—Black Males Eligible for CAP Entry 


Screened Out 
(N = 183) 


Screened In 
= 183) 


Characteristics 


General 


Age 
Education (X) 
Marital Status 

(% Single) 
Family Status 

(% Independent) 
Family Size (X) 
Veteran (%) 
[Type Discharge 

(% Honorable)] 
Driver’s License (%) 


Economic 


Months Unemployed (X)? 
Hourly Wage - Last Job 
Months On Last Job (X) 
Family Income (X) 
Income Per Family 
Member (X) $ 990 
Criminal 


Type of Crime: 
Person 
Property 
Drug 
Incarcerated (%) i 
(Months Incarcerated (X)] 
Sentence In Years (X) 
Sentence Expiration 
In Months (X) 
Present Status: 
Probation 
Parole 
Sentence Expired 
Referral Source 
(% State Agency) 
Repeat Offender (%) 


a. p < .003 
b. » < .02 
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— 
$3.37 $3.34 
11.3 9.6 
$1,786 $1,483 
$ 968 $ 909 P| 
29.8 27.2 
11.2 10.9 
29.1% 22.1% 56.6% 62.0% 
56 % 59.1% 
9.9% 8.5% 66.4% 69.3% 
67.4% 66.4% 2.0 1.8 
17.4] [18.3] 31 % 20.1% 
4.1 3.9 
(62.9%) (75 %] 
11.6 12.2 42.5% 40.9% 
32.6% 33.2% 
33.3% 33.2% xk 
31.2% 33.2% $3.45 
32.6% 43.6% a 
35.5% 32.3% 
31.9% 25.1% 
54.9% 59.2% 
8.0% 8.4% 
70.8% 74 % 
[18.8] [20.8] 
4.3 3.7 
12.0 11.5 
31.9% 24.6% 
35.4% 38.0% 
30.1% 33.5% 
30.1% 38.0% 
37.2% 37.6% 
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regarding age and number of months unemployed 
prior to applying for CAP entry. Those screened out 
(62%) were younger and had been unemployed for 
fewer months than those clients accepted into the 
program. 

In terms of all clients accepted into the program, 
significant differences existed regarding sex and, if 
incarcerated, the number of months institutionalized. 
Successes, operationally defined as obtaining a job 
and retaining it for at least 30 days,* were more like- 
ly to be males (60% v. 54%) and persons who, if in- 
carcerated, were institutionalized for a greater 
number of months. 

Focusing on black males, table 3 indicated that the 
only significant difference between successes and 
failures existed regarding number of months in- 
carcerated. Successes were more likely to be those 
black males who, if incarcerated, were 
institutionalized for a greater number of months. 

At this stage of our analysis, referring back to table 
2, one might tentatively conclude that CAP screen- 
ing had been ineffective due to the screening out of 
black males who were incarcerated for a slightly, but 
not significantly, longer period of time. This tentative 
conclusion, however, might be inappropriate. Very 
rarely does one variable exert such a significant in- 
fluence by itself. Variables frequently operate in com- 
bination, so that it is a particular mix of variables 
that is associated with a particular outcome. If so, bas- 
ing a conclusion (or policy) on a single, albeit signifi- 
cant, variable might be unwise. Being aware of this 
possibility, a careful analyst would attempt to con- 
trol for the influence of as many variables as possi- 
ble on number of months incarcerated. Given the 
large number of independent variables, coupled with 
the relatively small sample, application of control for 
the influence of all of these variables would be 
statistically infeasible. What can be undertaken in 
this type of situation, however, is an analysis that at- 
tempts to find out if some combination of variables 
differentiates optimally between successes and 
failures. Accordingly, the data were submitted to 
discriminant analysis.‘ 

A combination of six (out of 20) variables comprised 
a function canonically correlated (.36) at a significant 
level with program results.5 While this function ac- 
counted for only 13 percent of the variance in program 
results, it was able to correctly classify successes and 


’Most of the jobs were in the categories of general labor, maintenance, and food prepara- 
tion. The average hourly earnings were slightly above the existing minimum wage. A 
small number of CAP clients (6%) transferred to other CETA-funded programs and were 
coded as successes. 

‘Due to missing values, 107 (out of 113) cases were analyzed. For a discussion of discrimi- 
nant analysis, see Van de Geer (1971). 


‘Failure coded 0, success coded 1. 


TABLE 3.—Black Males In Program: Results 


Succeed 
(N = 69) 


Characteristics 
General 


Age (X) 
Education (X) 
Marital Status 

(% Single) 
Family Status 

(% Independent) 
Family Size (X) 
Veteran (%) 
[Type Discharge 

(% Honorable)] 
Driver’s License (%) 


[70.8%] 
47.0% 


Economic 


Months Unemployed )X) 

Hourly Wage - Last Job 

Months On Last Job (X) 

Family Income (X) 

Income Per Family 
Member (X 


Criminal 


Type of Crime: 
Person 
Property 
Drug 
Incarcerated (%) 
[Months Incarcerated (X)F 
Sentence In Years (X) 
Sentence Expiration 
In Months (X) 
Present Status: 
Probation 
Parole 
Sentence Expired 
Referral Source 
(% State Agency) 
Repeat Offender (%) 


failures in 65 percent of the cases. Table 4 depicts the 
results of this analysis. 

As can be seen, the following variables contributed 
to program success: being older, earning a lower 
hourly wage prior to conviction, having a greater 
number of months until expiration of sentence, being 
sentenced to a shorter term, being a repeat offender, 
and having a greater income per family member. At 
this point, it is instructive to note that the one 
variable that earlier appeared to distinguish success 
and failure—number of months incarcerated—was in- 
itially retained in the discriminant analysis after 
stepwise entry; however, it was later removed from 
the equation. Removal indicates that while this 
variable was initially able to discriminate between 
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Fail 
(N = 44) 
29.3 30.5 
11.3 10.9 
56.5% 56.8% 
65.2% 68.2% 
2.0 19 
34.8% 25.0% 
[45.5%] 
41.5% 
| 
6.7 66 
$3.48 $3.40 
9.7 122 
$1,652 $2,203 
$ 889 $1,149 
37.3% 27.5% 
56.7% 60.0% 
6.0% 12.5% 
73.5% 68.2% 
[21.8] [14.2] 
5.0 33 
10.2 146 
29.0% 36.4% 
39.1% 29.5% 
29.0% 31.8% 
28.8% 34.9% 
43.3% 31.7% 
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TABLE 4.—Classification Results Based on Discriminant Function 


Classification Results 


Actual Outcome (N) Predicted Outcome 
Succeed Succeed Fail 

100% (66) 72.7% 27.3% 

Fail 

100% (41) 46.3% 53.7% 

Discriminant Function* 

Age 64 
Hourly Wage -.35 
Sentence Expiration 88 
Sentence Length 
Repeat Offender 37 
Income per Family Member 35 


a. Canonical correlation .35, , < .05 


successes and failures, it lost this power when other 
variables were combined in the equation. 


As a subcategory, successes and failures among 
veterans were examined through discriminant 
analysis. While the number of veterans was relatively 
small (N = 33), six variables comprised a function 
canonically correlated (.66) at a significant level with 
program results. This function accounted for 44 per- 
cent of the variance and was able to correctly classify 
successes and failures in 64 percent of the cases. These 
variables (with canonical discriminant function coef- 
ficients) were: age (-.65), education (-—1.15), referral 
by a state agency (.78), months incarcerated (.63), con- 
viction for a property or drug offense (.68), and years 
sentenced (.71). Being younger, being less educated, 
being referred by a state agency, being incarcerated 
for a greater number of months, being convicted for 
a property or drug offense, and being sentenced to a 
longer term contributed to success. 


While females constituted only a small fraction of 
CAP clients (N = 24), three variables comprised a 
function canonically correlated (.69) at a significant 
level with program results. This function accounted 
for 48 percent of the variance and was able to cor- 
rectly classify successes and failures in 74 percent of 
the cases. These variables (with canonical discrimi- 
nant function coefficients) were: marital status (.85), 
months until expiration of sentence (.57), and years 
sentenced (.66). Being married or divorced, having a 
greater number of months until expiration of 
sentence, and being sentenced to a longer term con- 
tributed to program success. 
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Discussion 


We are now able to compare our findings regarding 
the success and failure of black males with prior 
research and to evaluate the screening process on the 
basis of our findings. Interestingly, our findings re- 
garding variables contributing to program success 
seem to be more in line with the findings of prior 
research regarding variables contributing to program 
failure. For example, being older, having a shorter 
sentence, and being a repeat offender, respectively 
(Knox and Stacey, 1978:211-213), were associated 
with program failure in prior research; however, we 
found just the opposite. None of our important re- 
maining variables (months until sentence expiration, 
income per family member or hourly wage prior to 
conviction) were found to be significant in prior 
research. None of the other variables significant in 
prior research (type of offense, length of previous 
employment, marital status, education, having a 
driver’s license, or being a veteran) were significant 
in ours. There are a number of possible reasons for 
this disparity of findings. We studied black males, 
some of whom had never been incarcerated; others ex- 
amined clients who had been incarcerated, without 
controlling for race. In this regard it is interesting to 
note that some of the variables important in our find- 
ings regarding the success of veterans (e.g. type of 
crime) and females (e.g. marital status), respectively, 
were selected for inclusion as a result of their im- 
portance in prior research. We dichotomized our 
dependent variable; others used different outcome 
measures (e.g. number of days employed). Finally, we 
employed discriminant analysis—an approach not 
followed by other researchers in this field. 

How can our findings regarding black males be in- 
terpreted? Previous research (Meisenhelder, 1977: 
319-323) has suggested that Hirschi’s (1969) bonding 
theory might provide an answer; specifically, the 
greater the bond to conventionality, the less likely the 
chance of recidivism. This theory would suggest that 
those ex-offenders with a greater link to conven- 
tionality would be more likely to get and hold a job— 
thereby increasing adjustment to society and decreas- 
ing criminal activity. Knox (1981: 487-490) drew from 
Ohlin’s (1970) structural-functional approach and 
developed the concept of differential integration; 
specifically, the greater the degree of structural in- 
tegration, here measured by an index consisting of 
variables like having a lengthy work history, being 
married and living with wife, the less likely the 
chance of recidivism. Both of these approaches are 
similar in that they focus on strength of attachment 
to societal norms. Our findings, however, seem to 
point in two directions. While increased age and hav- 
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ing a greater income per family member were related 
to success (and to conventionality), being a repeat of- 
fender, earning a lower hourly wage prior to convic- 
tion and having a greater number of months until 
expiration of sentence were also related to success 
(and to unconventionality). 

Two possible interpretations of our findings are of- 
fered. It is possible that some black ex-offenders, as 
representatives of a minority group within a minori- 
ty group (Waldemar, 1972: 26-27), adhere to different 
sets of expectations. What is commonly accepted as 
a standard for one group may not be for another and 
vice-versa. Another interpretation, of a less 
theoretical nature, relates to the possibility that ex- 
perienced ex-offenders, as defined by being a repeater 
or being sentenced to a longer term, may try harder 
to obtain and retain a job especially during the first 
several months of their probation or parole, in order 
to satisfy the demands of their respective supervisers. 
As these ex-offenders get closer to the expiration of 
their period of supervision, demands may very well 
become less stringent and job hunting becomes an ac- 
ceptable substitute for holding. 

With regard to the CAP screening process, another 
caveat is in order, in addition to those presented 
earlier; given the limited resources available to CAP, 
the number of clients that could be taken into the pro- 
gram was determined in advance. Since demand oc- 
casionally exceeded supply, some screening was 
necessary; however, we have no evidence that this 
screening was specifically used to prevent the entry 
of persons who possessed characteristics associated 
with program failure. Reference back to table 2 in- 
dicates that the screening process was, however, 
somewhat effective in terms of distinguishing pro- 
gram successes and failures. CAP clients were 
significantly older than those screened out.* While 
clients and nonclients did not significantly differ on 
the basis of the remaining variables, two differences 
were in the direction of success—CAP clients had a 
higher income per family member and a greater 
number of months until expiration of sentence than 
did those who did not enter the program—and one— 
CAP clients received longer sentences than 
nonentrants—was in the direction of failure. (For all 
practical purposes, the amount of hourly earnings 
prior to conviction and the percentage of repeat of- 
fender were the same in both categories.) At this 
point, then, we are able to tentatively conclude that 
both the self-screening and the screening conducted 
by CAP staff probably accounted for some degree of 
the program’s success ratio. 


*It should be remembered that the only other significant difference between CAP clients 
and those screened out—months unemployed prior to applying for program entry—was 
not an important variable regarding success or failure. 


That we are able to reach a tentative conclusion 
about program screening is, in itself, significant. Only 
very rarely can any conclusion be reached about pro- 
gram screening because, in most instances, records 
are not kept regarding those screened from entry. The 
lack of access to this type of data makes program 
evaluation very difficult because analysts are not able 
to make appropriate comparisons. In the specific case 
of CAP, despite the absence of figures regarding the 
job acquisition and job retention of those screened out, 
we were at least aware that two significant dif- 
ferences existed between those entering and those 
screened out. This information, coupled with the 
knowledge that one of these two variables—age—was 
included in our discriminant function, would be im- 
portant in any formal evaluation of CAP’s 
effectiveness. 


Implications 


The issue of program screening is both salient and 
complex. On the one hand, to maximize the efficient 
use of limited resources, it may be desirable to pro- 
vide services to those who stand a greater chance of 
succeeding. On the other hand, it might be argued 
that these persons are more likely to be able to find 
jobs on their own; hence, program entry should be 
reserved for those who lack the characteristics 
associated with success. Another position might argue 
random selection or, conversely, the establishment of 
parameters for purposive inclusion. 

From an agency perspective, screening is an impor- 
tant adjunct to the improvement of its success ratio, 
which may, in some circumstances, determine future 
funding. From a research perspective, screening 
makes programs difficult to evaluate. From a con- 
sumer perspective, screening makes program entry 
problematical. Finally, from a public interest perspec- 
tive, even accepting the questionable assumption that 
screening is valid and reliable, screening has the ef- 
fect of providing services to one group but not to 
another; as such, a number of ethical issues must be 
considered. 

Similar perspectives have been voiced about the 
screening that occurs in other criminal justice pro- 
grams (e.g., in diversion and personal recognizance 
(R-O-R) programs); however, given the increased use 
of risk prediction instruments in these other pro- 
grams, greater acceptance of screening appears to ex- 
ist. Accordingly, we take the position that all pro- 
grams receiving public funds should consider the 
development and use of screening instruments when 
resources are such that the number of clients has to 
be limited. Prospective clients should be informed 
about the criteria for program entry and, if the pro- 
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gram is unable to accept them, they should be referred 
to other agencies in either the public or private sec- 
tor. While this modest recommendation does not ad- 
dress the complex issue of program screening in its 
entirety, it does recognize that screening is legitimate 
in some circumstances and, as such, articulated stan- 
dards for its exercise are appropriate. 
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RAINING well spent would be in how to get along with or tolerate co-workers, how to hang on 
T to an unexciting job long enough for promotions or better opportunities for work to present 
themselves, how to use informal peer networks for support or to air gripes, and how to get 
on-the-job or part-time training for better employment when motivation for it develops. 


—MakK R. WIEDERANDERS 


Community Service: A Developing Concept 


By THOMAS P. BRENNAN AND LEONARD MASON* 


developed in England (Beha, et al., 1977; 

Bergman, 1975; Kaufman, 1973), Canada 
(Lewis, 1978; Roe, 1981), and the United States 
(Beha, e¢ al., 1977; Brown, 1977; and Harris, 1979). 
With authorization provided by Chief Judge Harry 
G. Comerford, the Sixth Municipal District, under 
the direction of Presiding Judge Paul F. Gerrity, has 
utilized the services of the Social Service Depart- 
ment’, Circuit Court of Cook County, to implement 
such a program effective October 1981. The program 
organization provides clarification on several issues 
that seemed to remain unclear in other programs 
studied: authorization of participation, criteria of 
eligibility, number of hours assigned, and liability. 
It is our intent to present the program so that others 
may learn from our experience. 

This presentation is divided into five major sec- 
tions; first, general objectives; second, program 
dimensions which offer clarification; third, other 
program dimensions; fourth, present status; and 
fifth, summary. 


C eevee service programs have been 


General Objectives 


The objectives of the program are: 

(1) To offer the defendants an alternative 
means whereby they can repay their debts to 
society through useful services to the 
community. 


*Thomas P. Brennan is assistant director and Leonard 
Mason is program coordinator of Community Services Pro- 
gram, Social Service Department, Circuit Court of Cook 
County, State of Ilinois. 
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vested in the program. 


(2) To offer public and private not-for-profit 
organizations within the community: 

(a) Additional volunteer workers to pro- 
vide services which are not available 
through the use of paid employees. 

(b) An opportunity to work with these 
volunteers to the mutual benefit of the 
individual and the organization using 
their services. 

To offer the Court an additional alternative 
to incorporate in the dispositions it finds ap- 
propriate. In this instance, community ser- 
vice is to be a condition of the order of super- 
vision or the sentence of conditional 
discharge. It is not to be seen as an alter- 
native to jail. To present the program in 
such a fashion would be a misrepresentation 
in our opinion. Those defendants toward 
whom the program is targeted will be 
charged with lesser offenses for which a jail 
sentence would either be an unlikely 
possibility or unavailable as an alternative 
to the judge. 

The Program was limited to the Sixth Municipal 
District because of its more comprehensive, yet 
balanced, racial and socioeconomic distribution and 
because sufficient resources, private not-for-profit 
organizations, existed within the District’s 
geographical boundaries. It is believed that a more 
equitable distribution of white/nonwhite referrals 
will be possible. It is the Social Service Depart- 
ment’s intent to avoid any practice which might 
identify the program with a set of values associated 
with a specific socioeconomic class or which might 
identify it as discriminatory. This would limit the 
possibility of discrimination as pointed out by Har- 
ris (1979) as a legitimate issue. In addition, referrals 
to the Department from this District approximately 
reflected the overall general population of referrals 
to the Department in regard to age, sex, and race. 
With respect to the court order, a greater percentage 
are placed on supervision (as opposed to conditional 


‘The Social Service Department, Circuit Court of Cook County, State of Hl- 
inois, provides correctional social services to misdemeanor cases referred to it 
by the courts. Cases are referred either because defendants are placed on 
supervision or sentenced to conditional discharge, usually for a period of 1 
year. Defendants, whether placed on supervision or sentenced to conditional 
discharge, are found guilty. If the conditions are fulfilled, the sup=rvision order 
will not result in a conviction and consequent criminal record. On the other 
hand, the conditional discharge sentence is a conviction and does result in a 
criminal record. Community service is ordered as a condition of conditional 
discharge or supervision. 


50 FEDERAL PROBATION 


discharge) than is true for the Department as a 
whole. This was seen as an advantage for the pro- 
gram because it was expected that possible par- 
ticipants would be placed on supervision. As a 
result, there would be a greater number of possible 
referrals. 

The program was established to be a “pilot pro- 
ject,” initially designed to handle a small number of 
defendants, to be limited to public municipalities, 
and to be limited to one geographical area of the 
County. The limited application of the program was 
designed to: first, aid the Court and the Department 
in the determination of the validity of the program 
in terms of its usefulness and effectiveness as a 
sentencing option; and second, allow the program to 
be implemented without the immediate employment 
of additional staff at added expense to the Court and 
the community. 


Program Dimensions—Clarification 


Developing this particular program forced the 
planners to think through three issues which were 
unclear from the available literature? at the time. 
These issues comprise approval for participation and 
criteria of eligibility, number of hours assigned, and 
liability. 

Approval—Criteria 


Final approval for participation in the program is 
given by any one judge in any particular court from 
which the Department receives referrals. What is 
believed to be unique about this program, as opposed 
to other programs studied, is the service provided to 
the Court by this Department in aiding the judge in 
decisionmaking. 

Our understanding of other programs is that 
judges are frequently saddled with the entire burden 
of decisionmaking with no guidelines or consulta- 
tion. This type of decisionmaking, in our minds, 
presumed to be the practice in other programs, can 
easily lend itself to arbitrariness, fatigue, or im- 
pulsiveness. In addition, a judge is unable to 
discover al} the essential social factors about a par- 
ticular defendant from the bench. His task is to ad- 
minister justice and, in our opinion, to ensure that 
social service is provided, but not to provide social 
service from the bench. It is the role? of this Depart- 
ment to serve the Court by developing and main- 


*Qur intent is not to criticize other programs; it is these programs that have of- 
fered us initial direction. Our intent is to provide additional clarity based on our 
own probing questions as well as the information we acquired which was most 
probably incomplete. 

role of this Department is to serve the Court by serving the community 
and by serving the defendant which involves a care and control dimension 
simultaneously. More technically, the Department assists the Court by pro- 
viding correctional casework service (comprising management, control, and 
treatment) for the prevention of future criminal activity. 


taining programs which provide social service to 
defendants and to make recommendations to the 
court based on its expertise. As a result, this Depart- 
ment set up criteria for eligibility with the 
understanding that it is the court that provides final 
approval for participation. 

The criteria of eligibility comprise the following: 

(1) The defendant must be a resident of the 
Sixth Municipal District. 

(2) The defendant is to have appeared in a court 
of the same District. 

(3) The defendant is to have been charged with 
a nonperson oriented offense (e.g. Criminal 
Damage to Property, Criminal Damage to 
Vehicle, Theft, etc.). 

The defendant is to have been placed on 
supervision or sentenced to conditional 
discharge and referred to the Social Service 
Department. 

The defendant is to be assessed as “minimal 
risk” to the community. The Department 
has developed a Caseload Management 
Assessment tool comprising 13 factors which 
are thought to be factors that measure the 
risk of people re-entering the criminal 
justice system. Depending on score, a defen- 
dant is assigned a maximum, medium, or 
low level of supervision. Defendants are to 
be assigned a low level of supervision in 
order to participate in the program. The fac- 
tors comprise charge, attitude, skills, 
substance, abuse, mental health, stability of 
residence and employment, criminal 
history, etc. 

The defendant is to consent voluntarily to 
participate in the program. Voluntary par- 
ticipation is to be maintained and is an ap- 
propriate issue (Harris, 1979). 

(7) The defendant’s acceptance of agreement is 
to be authorized by the originally sentencing 
judge. 

There are special sets of circumstances that make 
acceptance into the program appropriate even 
though all the above criteria are not fulfilled. 


Harris (1979, pp. 70-71) cautioned against “adding 
on conditions.” Initially, the Department recom- 
mended that restitution be the only other condition 
ordered other than community service. In other 
words, inperson contact and/or mental health treat- 
ment, in addition to community service were not 
recommended. We still agree with these initial 
recommendations, but we are realizing that par- 
ticipants still have issues to deal with, such as 
employment, parenting, substance abuse, etc. It is 
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our intent to provide service on a consultation basis 
rather than by court order. It is our opinion that in- 
person contact is essential and the possibility for a 
participant to discuss his/her situation freely 
presents itself. It is speculation but worthy of con- 
sideration to think that successful completion of 
community service enhances self-esteem to a suffi- 
cient degree to enable a participant to enter into a 
casework relationship in a vulnerable fashion. 

Although there are three sources of referral (ex- 
isting Department caseloads, direct referral by court 
for confirmation, and defendants before the court on 
violations), the general practice is that both the 
Social Service Department and the Court/judge pro- 
vide approval. However, final authorization rests 
with the Court, and there have been a few cases 
where a judge has specifically ordered community 
service when a defendant has not fulfilled all 
eligibility criteria. These defendants have been ac- 
cepted into the program. Certainly, the statute 
allows for this. Again, our role is to establish criteria 
and uniformity and to provide consultation and 
guidelines to the Court or judge. 


Hours Assigned 


It was decided that the program was to begin 
cautiously with a small number of referrals in order 
to determine the feasibility of such a program. As a 
result, we placed ourselves in a position that 
necessitated thinking through criteria of eligibility 
and assignment of hours. We gathered information 
about seven existing programs; and, from this infor- 
mation we determined the number of hours for our 
population. Below is presented program informa- 
tion, summary observations, our determination, and 
a point of view relative to fines/costs and jail 
sentences. 

The seven programs surveyed, relative to number 
of hours assigned, are developed below. 

South Bronx: 70 hours are assigned across the 
board. The progress, however, is set up to hit the jail 
population, and it comprises highly structured work 
crews (Harris, 1980). 

Alameda County, California: During the time 
period from 1974-1976, 75 percent of the par- 
ticipants were assigned 4-80 hours, and 25 percent 
were assigned 81-161+ hours. The charges were 
traffic and parking violations, although roughly 
one-third were penal code offenses. Forty percent of 
the latter comprised disorderly conduct, petty theft, 
or malicious mischief. A more detailed integra- 
tion/breakdown of data was not provided (Beha, et 
al., 1977, pp. 5-10). 

Solano County, California: During 1976, approx- 
imately 80 percent sentenced to perform less than 


240 hours of service. The mean felony sentence 
length was 585 hours. The mode of sentence for 
felony offenses was 800 hours, which would require 
5 months of 40-hour weeks to complete, or almost 2 
years of working 8 hours every Saturday (Harris, 
1979, p.40). 

Multnomah County, Oregon: This program 
assigns anywhere from 24 to 80 hours. They contend 
that sentences longer than 80 hours are inconsistent 
with program goals. Their determination is as 
follows: 

(1) first offense, 24-40 hours; 

(2) minor in possession of liquor, 24 hours; 

(3) possession of less than one ounce of mari- 

juana, 24 hours; and 

(4) certain charges for driving under the in- 

fluence of intoxicating liquor, 40 hours 
(Beha, et al., 1977, pp. 11-15). 

McClean County, Illinois (McHenry County, Il 
linois program is modeled after this pro- 
gram): Program is for juveniles, 30-100 hours are 
assigned for one offense: there exists a gradation 
relative to the number of hours based on the 
seriousness of the charge. For example, 30 hours are 
assigned for a Class A Misdemeanor Theft under 
$150, 50-60 hours are assigned to a Class 3 Felony 
Theft over $150, 50 hours are assigned to a Class 2 
Felony Burglary, 100 hours are assigned to a Class 
X felony Armed Robbery, etc. For two offenses, add 
recommended number of hours for each; for three of- 
fenses, take offenses with largest number of recom- 
mended hours and double it. The original deter- 
mination was arbitrary (McClean County Court Ser- 
vices, 1980). 

Ogle County, Illinois: Has a point system based on 
sentence, charge, status, prior convictions, and addi- 
tional considerations. Each of these factors is 
weighted, and then the total number of points deter- 
mines the number of hours based on a scale. The 
scale yields a very low number of hours. For exam- 
ple, an unemployed person, found guilty of a misde- 
meanor, with no prior convictions could be assigned 

as few as 2 hours (Marzec, 1978). 

Canada: The number of hours assigned in the 
past ranged from 10-400 hours. A recommendation 
for the future was provided: 30-150 hours. No other 
rationale or guidelines were provided (Lewis, 1978). 

Great Britain (three sources of information): 

(1) Forty to one hundred and twenty hours are 
assigned for nonjail sentence cases, and 
121-240 hours are assigned to jail sentence 
cases (Harris, 1980). 

Forty to two hundred and forty hours are 
assigned to adults. This source does not pro- 
vide information in terms of how extensive 
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the program is used. The program is de- 
signed as a substitute for crimes as robbery, 
organized crime, or manslaughter. A more 
detailed rationale is not available 
(Bergman, 1975). 
Over an unknown specified length of time, 
16.3 percent of cases were assigned between 
40-99 hours from two different levels of 
courts (Crown or Higher Courts — 4.1 per- 
cent; Magistrates Courts — 12.2 percent) 
and 83.6 percent of cases were assigned be- 
tween 100 and 200+ hours (Crown or Higher 
Courts — 23.3 percent; Magistrates Courts 
— 60.3 percent). Further breakdown of the 
types of charges is not provided (Beha, et al., 
pp., 15-20). 

Based on the above data about several existing pro- 

grams, the following summary observations seem 

appropriate: 

(1) There is some gradation in terms of the 
number of hours and type of offense and/or 
sentence imposed. 

There appears to be no detailed rationale 
why a specific number of hours is chosen for 
a specific offense/sentence. Decisions in this 
regard appear to have been arbitrary. 
There is a wide range of assigned hours, but 
there appear to be some programs in which 
30-40 hours are assigned as minimum for 
misdemeanors and lesser offenses. 

One program (for lesser offenses) puts a 
limit on 80 hours; two other programs set 
130 hours (nonjail) and 150 hours as 
maximum. 

The Social Service Department has arbitrarily 
chosen to assign hours in line with the Caseload 
Management Assessment tool as follows: 

Low: 8-40 hours 
Medium: 40-60 hours 
Maximum: 61-80 hours 

The above determination seems consistent with 
the summary provided above in the summary obser- 
vations. It is consistent in that 30-40 hours will be 
assigned as minimum for disdemeanors and lesser 
offenses. The cutoff is 80 hours because this Depart- 
ment, as a rule, does not handle felonies. Considera- 
tion of the seriousness of the charge is built into this 
instrument. In addition, the criteria prohibit con- 
sideration of defendants charged with person 
oriented crimes. The determination above provides a 
wide range of hours to be assigned, graded according 
to the “risk” of re-entering the criminal justice 
system. One other program (Ogle County, Illinois) is 
similar in the determination of hours by factors 
other than the charges before the court (at least, 


(2) 


based on the information provided in the literature). 
As few as 8 hours is allotted for those defendants re- 
ferred on very minor traffic charges. 

It has been decided to initially assign only 8-40 
hours (preferably 30-40 hours) and deal with par- 
ticipants assigned to low level of supervision. 
However, the program has been advertised as 
assigning a range of 8-80 hours of community 
service. 

The assignment of hours is again under considera- 
tion for specific circumstances: first, the amount of 
restitution owed may increase the number of hours 
assigned; and second, the assignment of a low 
number of hours may be discontinued (e.g. as low as 
8 hours) because the investment of time and energy 
on the part of a municipality is not compensated 
adequately. 

Regarding fines and costs, Beha, et al. (1977, pp. 
37-42), present a discussion relative to equal protec- 
tion concerns. As I understand their presentation 
they suggest that the court not order indigents, in 
place of fines/costs, to perform community service. 


This line of cases appears to be particularly instructive for 
those programs that require community service by indigents 
unable to pay fines. Once again, we face the question of con- 
sent and waiver as they relate to the true voluntary nature of 
the defendant’s consent and thus the possible abrogation of 
the Equal Protection Clause of the Fourteenth Amendment. 
(p. 41) 

As a result, it is the Department’s recommendation 

that community service not be provided as an alter- 

native to fines/costs for a defendant who is indigent. 

Our recommendation in the program proposal 
was: 

Total fine and cost is to be divided by the 
minimum wage of $3.10 to arrive at number of 
hours of community service. Caution is to be a 
guide. If a defendant is unable to pay a fine 
because of indigency, then it is recommended that 
community service not be ordered as a condition 
to substitute for a fine. 

Relative to jail sentences, the rationale of 
substituting community service hours for a jail 
sentence is even more ambiguous than the rationale 
presented above. As a result, we presented the 
following statement in the program proposal. 


Total number of days multiplied by eight (8) hour day and 
divided by two to arrive at number of hours of community ser- 
vice. The caseworker, program coordinator, defendant, and 
judge are encouraged to negotiate what appears to be an 
equitable number of hours in place of a jail sentence. 


Liability 


Liability has been a concern for community ser- 
vice programs; and Harris (1979) and Beha, et al. 
(1977), cite it as an issue. This Department was 
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placed in a position where it was advantageous to 
develop more clarity than what was presently 
available. It was determined that there were two 
dimensions of liability: the County or the Depart- 
ment and the defendant or third party. 

Regarding the first dimension, the County or 
Department, Illinois Revised Statutes provides im- 
munity: Ch. 38 Sec. 204a-1(d), Ch. 38 Sec. 
1005-6-3.1(g), and Ch. 38 Sec. 1005-6-3(g). Immunity 
from tortious actions is provided except for “wilful 
misconduct or gross negligence.” All three 
references use almost the same language. Ill. Rev. 
Stat. Ch. 38 Sec. 1005-6-3.1(g) states: 


Neither the State, any unit of local government, nor any of- 
ficial or employee thereof acting in the course of his official 
duties shall be liable for any tortious acts of any person placed 
on supervision who is given any public service work as a condi- 
tion of supervision, except for wilful misconduct or gross 
negligence on the part of such governmental unit, official, or 
employee. 


Regarding the second dimension, the defendant or 
third party, the central issue comprises liability 
should the defendant (volunteer) become injured or 
should defendant (volunteer) injure a third party. If 
there is “wanton negligence” or ‘wilful miscon- 
duct”’ on part of the County (above), Social Service 
Department (above), or on the part of the par- 
ticipating agency, then that entity is liable. To pro- 
vide some direction, the Department requested an 
opinion from the Young Lawyers Section of the 
Chicago Bar Association. Their memorandum pro- 
vided the following statement: 


If the defendant/volunteer were injured while performing 
public service work for a participating agency, e.g. by reason 
of intentional tortious conduct or negligence of a fellow 
employee, the participating agency’s liability would depend 
upon applicable common law or statutory provisions. General- 
ly, the participating agency would be able to guard against or 
most likely would already be covered for this kind of risk 
under an insurance policy. In any event, it is recommended 
that the agency be advised to discuss the issue with its 
insurer. 

In a situation where a third party, e.g. an agency employee 
is injured as a result of the conduct of the defendant/volunteer, 
other than by reason of an intentional injury caused by the 
defendant/volunteer for strictly personal reasons, the injured 
agency employee would be protected under the Workmen’s 
Compensation Act. If, however, the injured third party were 
not an employee of the agency, again the common law and 
statutory principles would apply, e.g. negligence on the part of 
the agency in permitting the defendant/volunteer to perform a 
particular task. Again, this risk should be discussed with the 
agency’s insurer. (Young Lawyers Section, 1980, p. 5) 


The Attorney General of Illinois (O.P. Atty. Gen. 
S-1339 [15th March, 1978], p. 2) provides a state- 
ment in support of same. 


“PACT: Prisoner and Community Together, Inc., Michigan City, Indiana, is a 
program “Building Community Models of Justice and Reconciliation for Of- 
fenders and Victims in Indiana and Illinois.” 


If the “wanton negligence” and “wilful miscon- 
duct” belong to the defendant (volunteer) solely and 
if the defendant (volunteer) is injured, he/she is 
responsible for him/her self. If a third party is in- 
jured due to behavior (i.e., with “wanton 
negligence” and “wilful misconduct’’) on part of the 
defendant (volunteer) solely, then it would seem 
logical that the defendant (volunteer) is liable. The 
above two incidents can be understood as the respon- 
sibility of the defendant/volunteer. Certainly, with 
proper screening of candidates, this probabili- 
ty/possibility is greatly minimized. The PACT‘ pro- 
gram in the State of Indiana has instituted an in- 
surance program for the protection of defendants 
(volunteers). Because the eventuality of incidents oc- 
curring would be greatly minimized in our program, 
the Department chose not to institute a similar 
dimension. 

In setting up contracts with participating 
municipalities, the program coordinator has en- 
couraged their respective administrators to consult 
with their own corporation counsel while supplying 
them with the information that we have compiled 
relative to this issue. Legal consultation by the 
Young Lawyer’s Section, Chicago Bar Association, 
has also been provided. Related to the above two 
dimensions, the volunteer status of a defendant in- 
volved one possible (relative to third party) and one 
definite (relative to defendant) implication. First, 
within Cook County, 


A volunteer, acting as an agent of the county, would be pro- 
tected under the same insurance coverage if he was guilty of 
wrongful or negligent behavior causing loss or liability to a 
third person (Lavorci, 1973). 


The insurance coverage referred to is that covered 
elsewhere in Rev. Stat. Ch. 38 Sec. 429.7. We have 
suggested that participating municipalities might 
have a similar coverage. 

Second, as defendant (volunteer) cannot be eligible 
for coverage under Workmen’s Compensation Act. 
First, Ill. Rev. Stat. Ch. 28 Sec. 204a-1(e) states: 


No person assigned to a public service employment program 
shall be considered an employee for any purpose, nor shall the 
county board be obligated to provide any compensation to such 
person. 


It is because the defendants (volunteers) are not 
considered an employee that they are not eligible for 
coverage. The Attorney General of Illinois (File No. 
S-1339, 1978) states such in reference to juveniles, 
and the Young Lawyers Section, Chicago Bar 
Association (1980), supports the above statement in 
the Statute. 


FEDERAL PROBATION 


Other Program Dimensions 


As part of the program proposal, the Department 
outlined several other dimensions. These dimen- 
sions comprised an articulation of its legal 
authorization, the scope of community service work, 
an advisory committee, a set of criteria for par- 
ticipating organizations, the place of the Young 
Lawyers Section — Chicago Bar Association, public 
relations, and evaluation. 


Authorization 


Legal authorization is provided primarily by 


statute. However, because this Department is not. 


directly referred to in the statute, it acquires its 
authorization from the County Board of Commis- 
sioners through acceptance and approval of its 
budgetary proposal. Although the title of such a pro- 
gram is referred to as “Public Service Employment 
Program” in Ill. Rev. Stat. Ch. 38 Sec. 204a-1, it does 
not prohibit the use of the name “Community Ser- 
vice Program.” The opinion obtained from the 


Young Lawyers Division, Chicago Bar Association 
(1980), stated: 


... the term “Public Service Employment Program” in our 
opinion is intended only to be descriptive of the type of pro- 
gram which the legislature thought to encourage by the enact- 
ment of the statute. The statute itself does not mandate that 
the name “Public .. .’”’ be used and it does not prohibit the use 
of any particular name. 


Scope 


The “Scope of ‘Public Service Work’” has been 
defined by the Illinois Attorney General (O. P. Atty. 
Gen. S-1369 [29 June, 1978]). On this document, 
“Not-for-profit organization” has been clarified to 
include (from a Federal regulation): 


(a) | Employment by the U. S. Government, or by a State, 
Territory, or possession of the United States or by a 
political subdivision thereof, or by the District of 
Columbia; 

Employment by a nonprofit organization, association, 
or corporation which is primarily engaged either in a 
charitable activity conducted for the benefit of the 
general public or in carrying out a program for the im- 
provement of the public health or welfare, including 
educational and scientific activities in support thereof, 
when such activity or program is not principally for the 
benefit of the members of such organization, associa- 
tion, or corporation, or for increasing the membership 
thereof; or 

Employment in an activity of an organization, associa- 
tion or corporation which is either charitable in nature 
performed for the benefit of the general public or is for 
the improvement of the public health or welfare, in- 
cluding educational and scientific activities in support 
thereof, and when such activity or program is not for 
profit. (32 C.F.R. S 1630.5 (1977).) 


The Attorney General states that the above does 
“not necessarily exhaust the category.” The At- 


torney General goes on to state that work in 
hospitals is permitted: 


... such as in hospitals. Such work obviously has the advan- 
tage of requiring little or no supervision by governmental 
bodies since it fits into an existing private work situation. It is 
also generally considered to be work that serves the public. 


The Attorney General then states more generally: 


Thus the county board and circuit court could establish a pro- 
gram either limited to work for governmental units, or also in- 
cluding work for private nonprofit agencies. 


He also cautions that: 


... Should not be assigned to work for an organization whose 
religious nature or affiliations violate the (defendant’s) 
beliefs. (substitution in parenthesis.) 


Advisory Committee 


An advisory committee was established at the re- 
quest of the chief judge to provide direction and con- 
sultation, and to set parameters, for the program. 
Besides Department administrators and the pro- 
gram coordinator, the Advisory Committee com- 
prised a representative of the chief judge, the 
presiding judge of the Sixth Municipal District, a 
representative of the Young Lawyers Section, 
Chicago Bar Association, and a representative of the 
Labor Union. The Young Lawyers Section has been 
supportive of the program from the very beginning 
and has taken a special interest in the development 
and implementation of the program. Harris (1979) 
suggested that the labor unions be provided with in- 
formation and asked to participate in setting direc- 
tion regarding establishment of jobs. The intent of 
this program is not to substitute volunteer work for 
paid union emp!oyment; and this contact was under- 
taken to prevent misunderstanding concerning 
possible and unintentional infringement upon the 
rights of unions. 


Criteria—A gencies 


Six criteria were established for participating 
agencies or organizations: must be willing to work 
with persons who have had conflict with the law, 
must have sufficient amount of meaningful work to 
be done, must be willing to provide direction and 
supervision of defendants performing community 
service work, must be willing to provide feedback on 
and to evaluate defendants participating, must be 
willing to sign an agreement with the Social Service 
Department, and must be located in the Sixth 
Municipal District. The participating agencies or 
organizations are asked to sign an agreement com- 
prising four aspects: to provide job assignments as 
agreed with the program coordinator, to provide 
supervision of volunteers while on the job, to provide 
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necessary information for evaluation of the 
volunteer’s work performance to the program coor- 
dinator, and to bring issues of conflict around job 
duties or time to the attention of the program coor- 
dinator when the normal manner of resolving them 
fails. 


Young Lawyers Section—Chicago Bar Association 


The program is fortunate to have the support of 
the Young Lawyers Section of the Chicago Bar 
Association. It was proposed that their contribution, 
besides being supportive of the program, comprise 
several functions: provide public relations backup in 
a coordinated effort as guided by the direction of the 
Advisory Committee, act as liaison to the legal pro- 
fession in coordination with the chief judge’s office, 
aid program coordinator in setting parameters for 
various interest groups, provide legal consultation 
and reports to specific requests, and work in coor- 
dination with the program coordinator to make con- 
tact with an AFL/CIO representative within the 
parameters set by the Advisory Committee. 


Public Relations 


The intent of the Department was to initiate this 
program in an unobstrusive fashion while building 
cautiously and solidly. As a result, promotion of the 
program has been kept to the essential minimum as 
authorized by the Advisory Committee. The pro- 
gram coordinator was authorized to contact the 
public municipalities and townships in the Sixth 
Municipal District (after an introductory letter sent 
by the presiding judge) regarding participation and 
to contact and work with the various court related 
groups (judges, assistant state’s attorneys, assistant 
public defenders). 

The Department has been fortunate to receive 
positive publicity. Besides several news articles 
published in local newspapers, the Chicago Sun- 
Times (Green, 1982), the Judicature (Abrahams, 
1982), and a major TV station (WBBM, CBS, 1982) 
covered the program. 


Evaluation 


Although the objective of the Department has 
been to develop a quality program, the intent has 
not been to develop a strict systematic research 
design using quantitative methods at this time. Ex- 
ploration into the feasibility of evaluative efforts 
(e.g. establishing goals and objectives, etc.) did take 
place but there was no definitive determination 
regarding such. Evaluating the effectiveness of any 
human service endeavor is difficult and precarious by 
reason of the fact human subjects are involved (Hasen- 
feld and English, 1977). What has developed is a series 


of quarterly status reports submitted to the advisory 
committee. These reports have provided information 
relative to the status of participating municipalities, 
number and status of referrals, referring judges, rea- 
sons for rejection, charges, hours assigned, types of 
work, recruitment of resources, incidents, considera- 
tions for expansion, and projections. 


Present Status 


This aspect of our presentation is divided into four 
parts: first, participating municipalities; second. 
referrals to date; third, hours and jobs assigned; and 
fourth, projections and unanswered questions. This 
report is based on the first 11 months of operation. 
Participoting Municipalities 

Thirty of the thirty-four municipalities have 
chosen to participate in the program during the first 
11 months of the program. One municipality has 
decided that the risk of liability is too high. A second 
municipality has been unable to locate specific johs 
because of other programs presently in operation. 
Negotiations are presently underway with the re- 
maining two municipalities. 

The issues that have delayed decisionmaking for 
municipalities and thus delayed a more immediate 
implementation continue to be: 

(1) generation of jobs, 

(2) providing adequate supervision, 

(3) residence of volunteers within the 
geographic boundaries of the specific 
municipalities, 

(4) liabilities, 

(5) involvement in other job programs (several 
municipalities are involved with Work Fare 
Programs that provide a labor source that 
our Program participants could fill), and 

(6) other pressing issues relative to the running 
of the government involved. 


Referrals 


One hundred twenty-seven referrals have been 
made to the program during its first 11 months: 68 
from the courts or judges and 59 from Department 
caseloads. Of the 68 referred from the courts or 
judges, 42 have been accepted (32 within guidelines 
and 10 outside of guidelines) and 26 have been re- 
jected. Of the 59 referred from Department 
caseloads, 25 have been accepted within the 
guidelines and 34 have been rejected. To date, 52 
have completed the program, 7 are working, and 8 
are soon to begin working. No defendants have been 
unsuccessful in completing the program which is in- 
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dication that the screening process has been 
successful. 

The reasons for rejecting 26 defendants referred by 
the courts and judges have been the following: 

(1) defendant lives in nonparticipating 
community, 
defendant charged with unacceptable 
charge (i.e. Battery, Aggravated Assault), 
defendant has prior arrest record, 
defendant has poor state of health, 
inability to set up a schedule during work 
hours, 
refusal of a receiving agency to participate, 
defendant choosing to pay court fine, and 
inappropriate attitude on part of defendant. 
For the most part, the consequent dispositions for re- 
jected referrals have been an order of supervision or 
sentence to conditional discharge and subsequent 
referral to the Social Service Department. 

The reasons for rejecting the 34 from the Depart- 
ment’s caseload have been the following: 

(1) lack of interest, 

(2) lack of transportation, 

(3) other responsibilities, 

(4) other conditions of court order, 

(5) new arrests, and 

(6) unable to manage work schedule with 
supervision. 

The charges against those defendants accepted 
within the guidelines have been: 

(1) Theft, 

(2) Criminal Damage to Property, 

(3) Retail Theft, 

(4) Driving Under the Influence of Alcohol, and 
(5) Filing a False Police Report. 

The 10 individuals accepted outside the guidelines 
have been charged with Aggravated Assault and 
Battery. 

The Department is presently trying to develop 
new ways to expand the program to accommodate 
those defendants who are working or going to school 
fulltime. At least 20 individuals were unable to par- 
ticipate for these reasons. 


Hours and Jobs Assigned 


The hours assigned have ranged from 10 to 80 
hours. The general rule has been 30 to 40 hours. The 
total number of hours performed by the 52 defen- 
dants who have completed the program amounts to 
2,210 hours. 

The work performed by the defendants has 
included: 

(i) collecting garbage, 
(2) street repair, 


painting lines or the street, 
putting up and repairing traffic signs, 
maintenance of sewers, 
sweeping/mopping, 
mowing lawns, 
general painting, 
repair of refuse cans, 
(10) picking up debris, and 
(11) working with children in day care setting. 
Adequate supervision continues to be provided in 
all cases as does the provision of special equipment 
when it is necessary. 


Projection 


The program continues to expand with a gradual 
increase in referrals. It is anticipated that this trend 
will continue. The factors affecting growth are: 


(1) as municipalities have continued to have positive ex- 
perience with the program, it has been demonstrated 
that other municipalities will follow; 
as judges find the program functional and become more 
familiar with the guidelines, more referrals from the 
courts are anticipated; due to the periodic shifting of 
judges, state’s attorneys, and public defenders, con- 
tinual dissemination of information about the program 
is necessary; 
as caseworkers in the Department continue to find the 
program functional and observe clients having a 
positive experience, more referrals from our existing 
caseloads are anticipated; overwhelming workloads in- 
itially slowed down review of caseloads; 
publicity has been such that information about the pro- 
gram has been disseminated nationally as well as lo- 
cally; and 
the addition of a new staff member provides more time 
for recruitment of resources, for interaction with the 
court personnel, and involvement with defendants. 


Summary 


The development and implementation of this pro- 
gram has been a slow, gradual process. The concep- 
tual parameters as presented in the first part of this 
paper have added some clarity to the issues involved 
in such endeavors—specifically with the issues of ap- 
proval with corresponding criteria and consultation 
to the court, rationale for hours assigned, and liabili- 
ty. A solid foundation has been laid which will allow 
for further expansion. Presently, the Department is 
seeking new ways to expand the program to accom- 
modate those defendants who are working or going 
to school full-time and, on a selected basis, to accom- 
modate defendants charged with violations other 
than nonperson oriented offenses. The program has 
received positive coverage by the newspaper and 
television media, projecting a positive image for the 
criminal justice system in Cook County, Illinois. 
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Using Volunteers in Adult Probation 


By PATRICIA M. SHIELDS, PH. D., CHARLES W. CHAPMAN, PH.D., AND DAVID R. WINGARD 
Southwest Texas State University, San Marcos 


HE FISCAL crisis of the 1970’s and 1980’s has 
led governments to increase their use of 
volunteers.! Often the decision to use 


volunteers is influenced or required by a higher 


authority. For example, adult probation ad- 
ministrators in Texas were mandated by the 
legislature to use volunteers in the provision of serv- 
ices.? In some departments, confusion over how to 
best utilize volunteers became evident. This 
research was begun with the purpose of improving 
the use of adult probation volunteers in Texas. 
Given the budgetary constraints facing local govern- 


‘Kerry Allen, Worker eee A New Resource for the 1980’s (New York: 
Amacom, Inc., 1980), p 
"TEX. CODE CRIM. PROC. ANN. art. 42.12. 


ments across the country and the similarities in 
their adult probation programs, it is presumed that 
our research will be useful to a wider audience. 

Drawing upon the experience of Texas Adult Pro- 
bation Volunteer Coordinators and the literature, 
this study will examine the potential for 
volunteerism in adult probation. A special emphasis 
is placed on ways probation departments might use 
volunteers in achieving objectives. 


Arguments for the Use of Volunteers 


There are three major arguments in support of the 
use of volunteers in adult probation: (1) cost effec- 
tiveness, (2) enhancing agency public relations, and 
(3) benefits to the probationer. 
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Cost Effectiveness 


Unquestionably, the most prevalent argument put 
forth by the proponents of volunteerism simply 
states that volunteer programs, when managed ef- 
fectively, are cost effective. The provision of effi- 
cient and effective services, a priority for all public 
agencies, is particularly critical for adult probation 
departments, given the correctional and casework 
nature of such programs.‘ However, it is generally 
agreed that, given the large caseloads presently 
managed by adult probation officers, the present 
needs of probationers far exceed the available 
resources of courts and probation departments.® 
Thus, the use of volunteers is viewed as a partial 
solution to this dilemma. 


Public Relations 


Another major argument favoring the use of 
volunteers by public agencies states that well- 
managed volunteer programs are a strong public 
relations strategy, proving to be an important and 
potentially strong link between the community, the 
client, and the agency itself. Adult probation, as a 
correctional alternative offered to some offenders, is 
frequently misunderstood and at times perceived by 
the general public with skepticism and/or cynicism. 
Moreover, such misunderstanding often leads to 
negative stereotypes of probation services generally 
and agency staff and clients, specifically. In essence, 
it is argued that a well-managed volunteer program 
may serve to bridge the gap of misunderstanding 
and skepticism that may exist between agency goals 
and the community’s perception and acceptance of 
those goals.” 


Benefits to the Probationer 


Ultimately, the principal determinant of effective 
adult probation is whether the services provided 
have had the desired effect on client behavior.* This 
should be the most important criterion for using 
volunteers. 


8U.S. Law Enforcement Assistance Ad istration, Vi 
D.C.: U.S. Government Printing Office, 1978). p. 1. 

‘Criminal Justice Division, Office of the Governor, Texas Adult Probation Manual 
(State of Texas), p. 1-2. 

5Peggy Dollarhide, A Manual for Volunteer Training and Development (Denton, Texas: 
Center for Community Services, North Texas State University), p. 2. 

*U.S. Law Enforcement Assistance Administration, p. 1. 

Tbid., p. 12. 

"Thomas J. Cook and Frank P. Scioli, Jr., The Effecti of Vol Programs in 
Courts and Corrections: An Evaluation of Policy ‘Research (Chicago: University of Il- 
linois at Chicago Circle, 1975), p. 107. 

*Dollarhide, p.4. 

The Texas Adult Probation Manual, p. 1-2. 

“bid. 

“Missouri Board of Probation and Parole, “Volunteer’s Manual” (Appendix), 1977, p. 


lunteer Services (Washington, 


35. 
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The probationer’s perception of a volunteer is not 
unlike that of the general public. As a nonpaid 
caseworker, volunteer intent (i.e., motivation) is 
often viewed less skeptically when contrasted with 
services provided by paid agency staff.* In theory, 
being perceived as helping ‘simply because one 
wants to” often facilitates the type of relationship 
conducive to positive counseling and guidance — 
considered essential to effective behavior 
modification. 

The literature reveals that skepticism and/or 
cynicism which may be associated with a proba- 
tioner’s attitude toward agency services often is 
related to the inherently dichotomous role imposed 
on the professional probation officer. Although pro- 
bation, in essence, represents a casework service 
“geared to meet the probationer on an individual 
basis,’’° it nevertheless remains a correctional 
alternative “wherein society, through the courts, is 
allowed to determine whether its welfare will be 
enhanced or endangered by the presence of the of- 
fender.’’™ As such, the professional probation officer 
is forced to perform a dual function. In one instance, 
he or she represents a caseworker who is required to 
provide assistance, counseling, and positive direc- 
tion to offenders. Alternatively, the adult probation 
officer represents a legal authority ‘who holds out 
the prospects of surveillance, investigation, and 
possible rearrest.”’* Based upon this apparent con- 
tradiction of purpose, the probationer may be unable 
to clearly differentiate between these dual roles. 

As a practical matter, in those instances when a 
probationer is in most need of counseling and 
assistance from the probation officer, he is reluctant 
to confide in the probation officer since the cir- 
cumstance of such need may directly fall within the 
conditions of his probation, as established by the 
court. For example, when a probationer has commit- 
ted a minor criminal offense or has lost his job, he 
may be wary of so informing his probation officer. 
Not being burdened with the role of officialdom, the 
volunteer is free to assume the role of a guiding, 
directing caseworker motivated only by what is, 
hopefully, perceived as genuine concern." 


Using Volunteers in Adult Probation 


Volunteers in adult probation can, if used proper- 
ly, increase agency efficiency. On the other hand, a 
poorly trained or placed volunteer can increase the 
workload of a probation officer. In order to deter- 
mine how volunteers can best be utilized, extensive 
personal interviews were conducted with 10 current 
and past district volunteer coordinators in Texas. 
Further, an extensive search of documents and 
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literature was conducted. (Table 1, at the end of this 
article summarizes the results of the interviews.) 


One-to-One Counseling 


Since the 1950’s, the major emphasis for 
volunteers in probation has been in juvenile pro- 
grams. The objective of one-to-one counseling is to 
establish a “warm, stable, and support-friendship 
type relationship,”** conducive to positive behavior 
modification. The relatively recent emphasis placed 
on volunteers in adult probation has also placed one- 
to-one relationships as a primary program activity. 

In a national survey conducted in 1975 on 
volunteers in courts and corrections, Cook and Scioli 
found that one-to-one programs represent “‘the core 
program activity of practically all volunteer pro- 
grams.” It was not surprising, therefore, when 
volunteer coordinators surveyed for this study in- 
dicated moderate to strong reliance on one-to-one 
programs. Nevertheless, the research indicates 
several drawbacks associated with heavy use of 
volunteers in a one-to-one setting. 

Fundamental to the one-to-one concept is the 
development of a reliable and valid screening and 
selection technique. Since the one-to-one volunteer 
affects both the probation officer and the proba- 
tioner, care should be taken that both are receptive 
to the role of the volunteer. Good screening, 
therefore, serves not only to assure quality 
volunteer selection, but to properly match that 
volunteer to a receptive probation officer and proba- 
tioner as well. 

Some drawbacks associated with heavy reliance 
on one-to-one programs in adult probation include: 


(1) Putting together the proper team.— 

The one-to-one program is strongly based on a 
team concept. Theoretically, the volunteer role is 
designed to provide extended services to the proba- 
tioner that professional staff would not otherwise 
have time to provide. Thus, regardless of the 
volunteer’s desire to assist, there will be little 
benefit derived without strong support from profes- 
sional staff (i.e., the probation officer) and the proba- 
tioner. Even with reliable and valid screening 
techniques, putting together a workable team re- 
mains largely a matter of subjective judgment, in- 
tuition, and luck. 


(2) Agency liability.- 
Any information becoming part of a probationer’s 
file is considered confidential. This is particularly 


Volunteer Job Description for the One-to-One V.I.P. Program. 
*SCook and Scioli, Jr., p. 70. 


true of information pertaining to criminal history or 
participation in specialized treatment programs 
(i.e., drug and alcohol treatment programs, etc.). 
Any unauthorized release of such information, 
either intentionally or unintentionally, could easily 
place the agency in a legally vulnerable position. 
Therefore, volunteers should be cautioned in any 
orientation program on matters of confidentiality. 
Several departments urge volunteers to sign a 
waiver of liability release to reinforce the impor- 
tance of adhering to confidentiality standards. 


(3) Additional burden for probation officer.— 


As previously discussed, a major argument for 
volunteerism is to alleviate professional staff shor- 
tages. Nevertheless, several volunteer coordinators 
interviewed indicated one-to-one programs often in- 
creased the work of the probation officer. Simply 
put, the probation officer now has to monitor both 
the activities of the probationer and the volunteer. 
As a result, some volunteer coordinators indicated 
professional staff are reluctant to participate in such 
programs. 


(4) Susceptibility/Vulnerability of the volunteer.— 


In an overzealous attempt to establish a helping 


friendship role with the probationer, the volunteer 
may become susceptible to manipulation. Firm 
guidelines should be established against the loaning 
of money, home visits, breach of probation condi- 
tions, use of car, etc. 


Summary of One-to-One Programs 
and Recommendations 


Due primarily to the past record of success that 
one-to-one programs have enjoyed in juvenile pro- 
grams, many adult programs, when initiating 
volunteer programs, place heavy emphasis on the 
one-to-one concept. Although it can be argued that 
there often exists a strong need for the juvenile of- 
fender to be exposed to a volunteer “role model,” 
such a role is acceptable in relatively few adult pro- 
bation cases. As a result, care should be taken not to 
overemphasize this method of volunteer utilization 
when beginning volunteer programs. 

Volunteers who show strong potential as one-to- 
one counselors should be allowed a period of time to 
observe interviews and group sessions. Additionally, 
they should be allowed access to folders for those 
clients in whom they have an interest. In this way, 
volunteers may naturally matchup with clients who 
have specialized problems which they may feel in a 
position to help solve. Examples might include 
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G.E.D. Certification, obtaining a commercial 
driver’s license, improving client employability, 
family counseling, and alcohol and drug 
rehabilitation. 


Presentence Investigation 


Presentence investigation represents an impor- 
tant component of adult probation. Such reports are 
a requirement of the law, serving to advise the court 
regarding pleas for probation entered by the defend- 
ant. Over the years, presentence investigation has 
become very standardized, incorporating formalized 
criteria for determining probation eligibility. This is 
represented by the use of standardized forms, which 
are designed to objectively determine the risks 
associated with granting a defendant probation. 

Most volunteer coordinators interviewed indicated 
some limited use of volunteers in presentence roles. 
However, such positions are not well suited for most 
service-oriented volunteers. 

Generally, it is recommended that such positions 
be offered to persons desiring a career in criminal 
justice, or those anticipating a career change. Other- 
wise, retention of volunteers in the positions may 
become a problem. Additionally, several coor- 
dinators indicated that senior volunteers may be 
well suited to this task. This is particularly true if 
the volunteer has had past experience in information- 
gathering and/or interview related professions. 

Advanced computerization and centralization of 
records has resulted in less reliance on outside inter- 
views with neighbors, employers, etc. When occa- 
sionally required, however, the volunteer should not 
be allowed to make such contracts alone. Otherwise, 
agency liability issues could arise should the 
volunteer conduct himself in a negligent or willfully 
harmful manner. 


Clerical Volunteers 


Probation departments face increasing paperwork 
as the probation function becomes more formalized. 
As a result, clerical positions are normally available 
to volunteers. This is further supported by the fact 
that all volunteer coordinators interviewed in- 
dicated some experience in using volunteers in 
clerical roles. 

Using volunteers in clerical roles demonstrates 
the need for good screening techniques. Because 
clerical roles are often thought of as mundane and 
unexciting, it would obviously be unwise to assign 


**Dollarhide, p. 22. 
“Tbid. 


volunteers to such positions unless it was their ex- 
pressed preference. 

Several coordinators interviewed discussed the 
use of community volunteer action agencies or a 
similar type of local volunteer clearinghouse. This 
was particularly true when temporary clerical help 
was needed. Occasional mention was also made of 
the Retired Senior Volunteer Program (RSVP) as a 
possible resource. It should be noted that use of 
selected community restitution probationers in 
clerical positions remains an untapped resource. 

Clerical volunteers, as with all adult probation 
volunteers, are privy to confidential information 
about probationers. As such, confidentiality stand- 
ards should be emphasized in any volunteer orienta- 


_ tion program. Moreover, volunteers should be asked 


to sign a waiver of liability release form, 
indemnifying the probation department and its 
employees from any civil liabilities that might 
result from any breach of confidentiality by the 
volunteer. 


Courtroom Assistance 


Courtroom assistance and presentence investiga- 
tion are traditionally cited as separate roles for 
volunteers in probation. In reality, there exists 
substantial overlap. The reason is that presentence 
interviews frequently take place in the courtroom. 
As a result, many of the same drawbacks associated 
with employing volunteers in the presentence stage 
apply when using volunteers to assist in the 
courtroom. 

As in the case with presentence, volunteers 
assisting in the courtroom should ideally be in- 
dividuals planning a career in social work or 
criminal justice. Pure service-oriented volunteers 
would normally be ill-suited for such positions. 
Moreover, volunteers would normally be ill-suited 
for such positions. Moreover, volunteers should 
possess good communication skills since this posi- 
tion requires both interviewing, making accurate 
notations, and writing reports. 


Auxiliary Volunteers 


Auxiliary volunteers, used primarily in a sub- 
sidiary capacity, provide services not directly 
related to the duties of professional _ staff.'* 
Moreover, they are characterized by independence 
from the agency."” 

Typically, auxiliary volunteers are drawn from 
civic clubs (e.g., Lions and Jaycees), fraternal 
associations, professional organizations (e.g., doc- 
tors, psychologists, optometrists, dentists), churches 
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and philanthropic organizations. Additionally, the 
professional background, past experience and/or 
specialized knowledge possessed by some _in- 
dividuals make them ideally suited to the auxiliary 
volunteer role. 

The literature reveals that effective use of aux- 
iliary volunteers is largely contingent upon the in- 
itiative and creativity of the volunteer coordinator. 
Customarily, this requires the ability to create a job 
to fit the individual, rather than matching a person 
to an existing job.’® 

Finally, effective use of auxiliary volunteers re- 
quires active and aggressive recruiting by the 
volunteer coordinator. As such, the individual fill- 
ing this position must possess the natural ability to 
“sell” the merits of probation as a community-based 
correctional alternative. 


Volunteer Probation Officer Aid 


One-to-one counselor, presentence investigation, 
clerical assistance, auxiliary volunteers, and court- 
room assistance represent the traditional ways pro- 
bation agencies utilize volunteers. With the excep- 
tion of auxiliary volunteers, each represents a major 
component of an adult probation officer’s job. Sur- 
prisingly, little or no mention is given to in- 
tergrating these positions into a comprehensive job 
design for volunteers. 

Bexar County, a geographical area and govern- 
mental jurisdiction that encompasses San Antonio, 
Texas, and several other smaller municipalities, 
uses volunteers in this manner extensively. In 
assuming this role, Bexar County volunteers receive 
exposure to all facets associated with adult proba- 
tion services. Specifically, the volunteer assists an 
assigned probation officer in his or her caseload 
management. This necessarily includes interview- 
ing, presentence investigation, counseling and 
courtroom assistance. 

Obviously, such a position is best suited to the in- 
dividual planning a career in criminal justice or 
social work. Normally, this includes college interns 
(both undergraduate and graduate), as well as other 
individuals anticipating a career change. 

College interns at the graduate level are typically 
students interested in criminal justice who are in 
law schools, graduate criminal justice programs and 
social work programs, and paralegal or lawyer’s 
assistants programs. Graduate students in these 
programs are often willing to exchange their time 
and efforts as volunteers for the practical experience 


which they can gain in the criminal justice system, a 
system in which they forsee they will be forging 
their professional careers once they have received 
their graduate credentials. 

Also, although it is unfortunate that this country 
is witnessing an explosion of crime, this 
phenomenon is having a significant effect on the 
criminal justice job market, generating many profes- 
sional positions, of varying types and respon- 
sibilities, as governmental entities are forced to in- 
crease their professional manpower to cope with the 
deluge of criminal defendants and convicted 
criminals. In this time of national economic advers- 
ity, with many unemployed professionals in non- 
criminal justice fields, the expanding criminal 
justice system job market provides these 
unemployed professionals with an opportunity for 
professional employment, albeit in a different field. 
Working as a volunteer in the criminal justice 
system can give the unemployed professional the 
practical work-experience and many of the prere- 
quisite skills and knowledge necessary for the tran- 
sition from a noncriminal justice field. 

Volunteers used as a probation officer assistant 
typically assume a large portion of the probation 
officer’s workload. As a result, prefessional staff are 
more positively oriented towards volunteerism. In 
addition, the ever-present problem of volunteer 
retention is significantly reduced in that most in- 
terns are assigned grades for their service. Finally, 
career motivated volunteers receive much needed 
experience. As the Bexar County program confirms, 
most probation departments prefer to hire within 
when permanent paid positions become available. 
As a result, agency volunteers with proven skills 
become likely candidates. 

As with all volunteer programs, a standard for 
selection of volunteers must exist. First, a reliable 
and valid screening technique should be employed to 
assure that only quality volunteers are selected. 
Conversely, negative or negligible volunteers 
should be screened out. Additionally, a strong orien- 
tation and inservice program should be developed. 
Such a program should emphasize agency pro- 
cedures, confidentiality standards, and all relevant 
aspects of the probation program. Finally, constant 
monitoring of volunteers is necessary. This will bet- 
ter assure an enriching experience for the volunteer 
while at the same time measuring agency benefits. 


Conclusion 


It seems apparent that financially strapped 
governmental entities in this country are going to 
continue to be faced with the problem and the 
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pressures of a burgeoning criminal justice system 
and a corresponding need to administer that system 
in an effective manner at the least cost to taxpayers. 

Based on the research discussed in this article, we 
suggest that local governments could best approach 
the problem in the area of adult probation ad- 
ministration by using volunteers, but in a well- 
managed way. But, we conclude, the use of 
volunteers has no hope of being well-managed 
unless a serious attempt is made at attracting and 
selecting individuals of the highest quality and 
potential to the volunteer program. Resource areas 
for such potential volunteers would be law schools, 
graduate criminal justice and social work programs, 
and paralegal or lawyer’s assistants programs. Also, 
unemployed professionals from noncriminal justice 
fields would form an appropriate target group for 
volunteer recruitment efforts. Most, if not all, of 
these individuals would have undergone previous 
careful scrutiny of character in order to be admitted 
to their preprofessional program or profession. 
Furthermore, one can expect that they will also 
have the necessary basic educational and learning 
abilities to master the requirements of working ef- 
fectively as a volunteer in adult probation 
administration. 

A prerequisite to successful selection of quality 
volunteers, we conclude, is a reliable and valid 
screening technique. In developing such a techni- 
que, the administrator might appropriately work 
with available university faculty knowledgeable in 


the construction of testing and assessment in- 
struments. Certainly, probation administrators 
should seek the development of screening in- 
struments which will permit them to select the ap- 
plicants most psychologically adapted to the position 
of volunteer, as well as those who are educationally 
and experientially well-equipped. 

As we have pointed out, once the volunteer has 
been selected, his performance in the position must 
be monitored. Proper monitoring will ensure that 
the volunteer, the probation department, and the 
probationer are benefiting from the efforts of the 
volunteer. The construction of a valid monitoring 
technique is another area in which the adult proba- 
tion administration can beneficially interact with 
available university faculty knowledgeable in the 
area of monitoring and evaluation methodology. 

Finally, we propose that the increased use of 
volunteers who have been carefully selected, assign- 
ed, and, thereafter, properly monitored in their per- 
formances will not only be cost-effective for the 
criminal justice system but will bring an influx of 
new and fresh perspectives, mental attitudes, and 
experiences which will serve to broaden and im- 
prove the view which the adult probation officer and 
the probationer have of each other and will facilitate 
the achievement of the principal objective of adult 
probation—the modification of the behavior of the 
probationer toward that which will be beneficial to 
society. 


TABLE 1.—The Uses of Volunteers in Adult Probation: 
Responsibilities, Reservations and Recommendations 


Identified Volunteer Use Summary of Responsibility 


Reservations/Drawbacks Recommendations 


1. One-to-One Volun- 
teer Counselor 


- Serves as an extension 
to the adult probation 
officer. Provides serv- 
ices to the officer 
that the officer does 
not have time to give. 
Ideally, serves as sup- 
port to a probationer in 
need of more compre- 
hensive skills in the 
area of interpersonal 
development. Most 
popular method for use 
of volunteers in proba- 
tion. 


- Additional work for 
the probation officer. 


- Necessitates a valid and 
reliable screening tech- 
nique. 

- Agency liability. 

- Waiver of liability re- 


- Difficulties in putting 


together a proper team. 


- Constant monitoring 
necessary. 


- Potential for volun- 
teer manipulation. 


- Lack of professional 
staff support. 


lease would be signed 
by volunteer. 


- A police check on poten- 
tial volunteers is ad- 
visable. 


- Strong orientation and 
in-service program 
should be developed. 


- Assignment of volunteer 
to probationer should 
generally follow a 
period of observation 
of contracts between 
the probation officer 
and probationers. 
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Table 1 (Continued) 


Identified to Volunteer use 


Summary of Responsibility 


Reservation/Drawbacks 


Recommendation - 


2. Presentence Investi- 
gation 


- Assists probation offi- 


cer in the investigative 
procedure used to con- 
sider an applicant re- 
ferred by the courts for 
probation, e.g., contract- 
ing references, compiling 
data, and assisting in 
the preliminary writeup 
towards a presentence 
report. 


- Few volunteers will 
want to specialize 
in this area. 


- Confidentiality stand- 
ards. 


- Agency liability. 


- Individual] must have 


good communication 
skills. 


- Ideally suited to some- 


one planning a career 
in social work or crimi- 


- Retirees and nonwork- 


ing women may be suited 
to this position. 


- Volunteers should sign 


a waiver of liability 
release. 


- Volunteer should not be 


allowed to make any 
personal contacts with 
neighbors, relatives, 
home visits, work 
visits, etc. except 
when accompanied by 
officer. 


3. Clerical 


‘Works in probation of- 


fice performing both 
routine and nonroutine 
clerical tasks such as 
receptionist, answering 
phone, filing, typing, 
processing correspond- 
ence, etc. 


- Difficulty keeping 


volunteers motivated. 


- Confidentiality stand- 
ards. 


- Draw from community 


volunteer action agen- 
cies, RSVP, volunteer 
bureaus, and all avail- 
able volunteer clear- 
ingho uses. 


- Assign varying duties, 


gradually increasing 
responsibility. 


- Volunteers shouid sign 


a waiver of liability 
release. 


4. Courtroom Assistance 


Assists officers in fill- 
ing out legal probation 
papers and referral 

slips. Handles any and 
all matters to facilitate 
court procedures for the 
officer in attendance. 
Must be able to accurate- 
ly record case materials. 


- Inability to recruit 


volunteers wishing 
to specialize in 
this area. 


- Confidentiality stan- 
dards. 


- Volunteers must possess 


good communication 
skills. 


- Ideally suited to some- 


one planning a career in 
social work or criminal 


- Retirees and nonworking 


women may be suited to 
this position. 


- Volunteers should sign 
. a waiver of liability 


release. 
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Table 1 (Continued) 


Identified to Volunteer Use 


Summary of Responsibility 


Reservations/Drawbacks 


Recommendations. 


5. Auxiliary Volunteers 


- Provide “Specialized” 
services based on pres- 
ent or past professional 
training or resources. 
Utilized in an infinite 
number of ways to pro- 
vide both direct and 
in-kind contributions to 
probation departments 
(e.g., money, materials, 
medical, facilities). 
Services not directly 
related to duties of 
professional staff. 


- Requires active aggres- 
sive recruiting efforts 
on the part of the 
volunteer coordinator. 


- Requires substantial 
creativity on the part 
of the volunteer 
coordinator. 


- Agency may have less 
control of “auxiliary” 
volunteers than “ser- 
vice” volunteers. 


- Use civic clubs, churches, 
philanthropic organiza- 
tion, universities, 
volunteer agencies, fra- 
ternal and professional 
organizations as a base. 


- Volunteer coordinator 
must possess good commu- 
nication skills and have 
the ability to “sell” 
the merits of probation. 


- Often requires the 
ability to create a job 
to fit the individual 
or organization. 


- Represents a good alter- 
native for rural depart- 
ments. 


6. Volunteer Probation 
Officer Aid 


Source: Interviews with selected volunteer coordinators in Texas. 


Assists probation offi- 

cer in all facets of 
caseload management, in- 
cluding courtroom assis- 
tance, presentence 
investigation, interview- 
ing, counseling, cleri- 

cal, etc. 


- Defining bounds of 
authority. 


- Agency liability. 


- Professional staff 
support. 


- Requires close proximi- 
ty of department to a 
university. 


- Necessitates a valid and 
reliable screening. 


A police check on poten- 
tial volunteers advis- 
able. 


- Constant monitoring 
necessary. 


- Waiver of liability 
release should be 
signed by volunteer 


4 Strong orientation and 
inservice programs 
should be developed. 


- Should initiate as a 
“pilot program.” 


- Ideally suited to 
someone planning a 
career in social 
work or criminal jus- 
tice, or anticipating 
a career change. 


- Volunteers should first 
be assigned to mis- 
demeanor unit. 


- Volunteer should not be 
allowed to make any — 
home visits unless 
accompanied by pro- 
bation officer. 


- Volunteer should pos- 
sess good communication 
skills. 
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ted suicides than those actually consummated. 
It has also been established that suicides and at- 
tempts are far more common in jails and prisons than 
they are on the outside (Flaherty, 1980). 

While data regarding attempts is especially rare, 
there is agreement among investigators that a high 
percentage of those who have died from self-inflicted 
wounds either had a history of self-destructive 
behavior, or had clearly manifested their intention 
to do so before accomplishing the act (Cooper, 1976; 
Schneidman and Faberow, 1965). Of course, the pro- 
blem becomes more complex as one recognizes the dif- 
ficulties encountered in studying this behavior. At- 
tempting to screen suicide risks in a high turnover 
facility, the decision to label someone as “suicidal,” 
and the many detection and intervention problems 
inherent in dealing with such a poorly understood 
phenomenon—all contribute to the difficulty in 
successfully developing a management strategy to 
prevent it. 

Before management options can be usefully con- 
sidered, however, a thorough understanding of the 
history of suicide, parasuicide, and self-inflicted 
wounds at the correctional institution in question is 
necessary. The investigation reported here took place 
at a Federal correctional institution for pretrial detec- 
tion and for offenders serving short sentences. This 
correctional facility is new, having been in operation 
only 18 months at the time of this study. 

In order to determine the extent of suicidal behavior 
among inmates, a 100 percent sample was taken of 
all medical injury reports made during this period. 
The results are summarized in table 1. 


I T IS WELL KNOWN there are many more attemp- 


TABLE 1.—Injuries at a Federal Correctional Facility 


Type of Injury 18-month 


. Suicide 

Self-Inflicted Wounds 

. Unusual Accidents (Unexplained) 
. Assaults Between Inmates 

. Assaults of Inmates on Self 

. Assaults of Staff on Inmates 

. Kitchen Accidents 

. Work Accidents 

. Sports Accidents 

. General Accidents 


Total = 361 


As table 1 indicates, there have been a total of 361 
injuries reported since the facility opened. While 
there has been only one successful suicide during this 
time, there have been 44 attempts. Together, suicide 
and attempted suicide account for nearly 13 percent 
of all reported injuries. 


Attempted Suicide or Attention Seeker? 


A question often posed by correctional personnel is, 
“How many of these self-inflicted wounds are actually 
manipulative, attention-getting gestures, and how 
many are actually attempted suicides?” This question 
has been addressed by a number of investigators, but 
in an uneven manner. As a result, a number of terms 
have been developed to indicate intent. “Suicidal 
gesture,” “abortive suicide,” “simulated suicide,” 
“‘pseudosuicide,” and “subintentional suicide” are 
examples. Some authors equate the degree of intent 
with the seriousness of the injury (Motto, 1965; 
Schmidt, O’Neal, and Robins, 1954). More recently, 
the dimension of suicidal intent has been developed 
and clinically tested (Beck, Morris, and Beck, 1974). 
Neither of these methods has proved to be satisfac- 
tory, however. Medical seriousness has not been 
shown to be a reliable indicator of a possibly suc- 
cessful suicide in the future, and a low correlation has 
been found between suicidal intent and medical 
lethality (Beck, Beck, and Kovacs, 1975; Rosen, 1970). 

A more sensible solution to this difficult question 
has been suggested by Robert Wicks (1974). He ad- 
mits that in all but the most obvious circumstances, 
self-mutilation (a willful attempt to hurt oneself) and 
a suicidal attempt (a voluntary act with a desire to 
kill oneself) are indistinguishable. For this reason it 
is useless to ask, “Is this person a manipulator?” It 
is more useful to group all self-injurious behavior 
together and ask questions which can generate useful 
information such as, “Why is the person injuring 
himself?” 

Knowing why an inmate injures himself can help 
correctional personnel in determining what steps 
might be taken to ameliorate the causal circum- 
stances. It is interesting to note that the only complete 
suicide at the Federal jail examined here was pre- 
ceded by several attempts. The first attempt was only 
a superficial cut. However, hindsight indicates that 
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this inmate was not “manipulative,” although his 
first attempt was not medically serious. A corollary 
to this is, of course, that a manipulative inmate can 
die from his self-inflicted wounds in the same manner 
as a “truly” suicidal inmate can. 

The conclusion of Wicks’ analysis of this problem 
represents perhaps the most enlightened manage- 
ment approach to handling inmates who injure 
themselves. 


For too long, members of correctional systems have been con- 
cerned about preventing inmates from successfully manipulating 
within the prison setting. In the case of a suicidal gesture, this 
meant that if an inmate could not prove that he really intended 


to kill himself, he was not deserving of any real treatment. © 


This rigid approach to inmate behavior should now be reviewed. 
Unless correctional administrators become willing to discard the 
suicidal manipulator model and show interest instead in the 
reason underlying all self-injurious behavior, little will be learned 


about the mutilators and such destruction will continue 
(1974:250). 


A review of medical injury reports filed for the 45 in- 
cidents of self-injury at the institution studied here 
provide a great deal of information for management 
prevention strategies. 


When Does Self-Injury Occur? 


Divided into 1-hour periods, a review of the 45 self- 
inflicted injuries reveals that a large number of self- 
inflicted wounds occurred from 5 p.m. to 7 p.m. (16%) 
and from 10 p.m. to 1 a.m. (35%). Five hours of the 
day, therefore, account for 51 percent of all the self- 
inflicted injuries. 

Robert Good, in his study of suicides throughout the 
Federal penal system and in the State of Maryland 
from 1964-1969, found that of the 24 completed 
suicides during this period, most occurred in the ear- 
ly morning or early evening. He concluded that the 
hours of 3 a.m. to 9 a.m. and 7 p.m. to 12 midnight 
covered most cases. However, he also notes that “‘the 
time lag until discovery is unascertainable” (1970:5). 
Arnett Gaston, in his study of inmate suicides and 
attempts in the New York City Prison System from 
1964-1971, found that the hours of 5 a.m. to 6 a.m., 
10 p.m. to 12 midnight, and 4 p.m. to 5 p.m. were the 
most common for suicidal behavior (1977). 

There are, of course, conceptual difficulties in com- 
paring suicide attempts with actual suicides. It is 
interesting to note, however, that most suicides and 
attempts in each of these studies occur during the 
evening and early morning hours when inmate 
activity is minimal and correctional staff is also at 
a minimum. This can provide increased opportunity 
for the suicidal inmate. 

In the current study, the vast majority of suicidal 
gestures were cuts, most often incurred by razor 


blades. Interestingly, in most other studies consider- 
ing the method of self-injury, hanging is usually the 
most common method. The modern design of this 
federal facility, using plexiglass without bars and un- 
necessary protrusions, may account for the relative 
lack of hanging attempts (only one of 45 cases 
involved hanging). 


Comparative Inmate Profiles 


The other aspect of inmate suicidal behavior which | 
can be captured statistically is profile data of in- ' 
dividuals committing such acts. From inmate commit- 
ment and discharge files, in combination with other 
data, it is possible to gather basic background infor- 
mation regarding age, sex, race, marital status, grade 
level claimed, religious affiliation, number of days 
elapsed to first suicidal gesture, total number of 
gestures made, total length of stay, commitment of- 
fense, and medical notations. 

Thirty individuals committed the 45 self-destructive 
acts in this correctional facility. A comparison of their 
profiles with those of the general inmate population 
appears in table 2. 

As table 2 illustrates, the suicidal group matches 
the general inmate population on many of these at- 
tributes. Notable differences are the high proportion 
of whites in the suicidal group, the overrepresenta- 
tion of single persons (and underrepresentation of 
married persons), and the comparatively large 
number of suicidal inmates charged with threats on 
the life of the President and with threats to destroy 
government property. 

Additional data were collected to calculate the 
number of days elapsed from admission to the first 
suicidal gesture. The mean was 55 days, the median 
22 days, and the modal length of time was 0 days. In 
other words, more inmates made suicidal gestures on 
the day they were admitted than on any other single 
day. A full third of all self-mutilations occurred within 
the first week of imprisonment. This is in accord with 
the findings of other studies (Helig, 1973; Reiger, 
1971). Another finding consistent with other 
investigations of this problem is the fact that many 
of those engaging in self-injurious behavior repeated 
their acts at some later time (Gaston, 1977; Good, 
1970). 

- Having established general statistical profiles of 
both the individuals and the characteristics of their 
self-destructive acts, the utility of this data can be con- 
sidered in relation to its implications for management 
policy. Also, the less objective features of the com- 
munications network regarding information flow and 
staff awareness of potential inmate suicides will be 
examined. 
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TABLE 2.—Inmate Profile Comparisons 


Attributes 


Suicidal 
Group 


General Inmate 
Population 


Age (mean) 


Sex Male 
Female 
White 
Black 
Other 


Single 
Married 
Divorced 
Widowed 

Not Recorded 


Catholic 
Protestant 
Islam 
Jewish 
None 
Other 


Grade 
Claimed 


Offense 


(Median) 


Murder 
Bank Robbery 


Threats on Life of President 


32.4 yrs 32.7 
93.3% 92% 


Threats to Destroy Gov’t Prop. 


Narcotics Violation 
Forgery 


Passing Counterfeit Currency 


Escaped Prisoner 
Parole Violator 
Writ Return 


En route to Other Institution 


Study Return 
Length of Stay (Average) 


Prevention Policy at Intake 


Ideally, the most satisfactory suicide program is one 
that prevents its occurrence entirely. Such an 
objective is not realistic, however, until much more 
is learned about the characteristics and circumstances 
of those who attempt and commit suicide. Because 
suicide is a relatively infrequent phenomenon, it is 
impossible to predict it without including large 
numbers of false positives (Rosen, 1954). As a result, 
the prediction of inmates who may attempt or com- 
mit suicide will not be pursued here and awaits fur- 
ther research (see Greist, et al., 1974). 

There are measures, nonetheless, that can be taken 
to improve the screening of inmates admitted to cor- 
rectional institutions. As noted earlier, the average 
length of stay for inmates at this facility is 26 days, 
making the turnover rate extremely high (approx- 
imately 20 admissions and discharges per day). Of 
course, the admissions tend to arrive in bunches 
making the management of this process more com- 
plex than it might seem. 


N = 30 


An initial phase of the admissions process involves 
the completion of a commitment summary by an in- 
take officer. Although the primary purpose of this 
form is to gather some background data and to note 
the inmate’s legal status, there is also a section of the 
form where the inmate’s physical condition can be 
briefly described. To assess the possible utility of this 
information, I compiled the comments made in this 
section for the 30 inmates who incurred self-inflicted 
wounds. The results are summarized in table 3. 


TABLE 3.—Medical Notations on Commitment Summary 


Notation Number Percent 


Good 

Fair 

Mediocre 

Scars on Wrist or Forearm 
Addict 

Bed Nerves 

Anemic 

None 


Orr 


i 
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Marital 43% 32% 
Status 13 54 
17 54 
7 1 
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13 23 
10 
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10 7 
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SCs 6.7 13 
3.3 2 
113 days 26 days 
N = 90 
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3.3 
6.7 
20.0 
6.7 
3.3 
3.3 
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100.0% 
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As table 3 illustrates, 20 percent of the inmates who 
eventually made suicidal gestures had scars on their 
wrists or forearms upon admission! It is obvious that 
careful attention at this point in the admissions pro- 
cess is extremely important. 

Immediate preventive action can be taken in 
another area as well. A review of the most common 
methods of self-mutilation at this facility uncovered 
that the vast majority of these injuries (almost 90%) 
were cuts most often accomplished by razor blades. 
Inmates in this facility who engage in self-destructive 
behavior are all placed on a single wing of the jail. 
While this group receives plastic, disposable razors 
which are difficult to use maliciously, other inmates 
in the institution have received standard razors with 
blades that can be highly lethal. This becomes a pro- 
blem when inmates are transferred within the 
institution and their personal effects are not closely 
monitored. As a result, inmates often gain access to 
razor blades on this wing and use them to cut 
themselves. 

It is well known that suicide attempts are often the 
result of temporary depression. This is especially 
relevant at short-term facilities where the majority 
of inmates are either awaiting trial or sentencing and 
find themselves in a continual state of uncertainty 
(Helig, 1973; Gibbs, 1975). Many of the self- 
mutilations therefore may be “opportunity cuts,” 
where a razor happened to be available during a 
moment of depression. Clearly, an alternative to stan- 
dard razor blades is necessary for the entire 
institution. 


Intervention Strategies 


A common practice at many correctional institu- 
tions, including the one examined here, is to place 
inmates who have made self-inflicted wounds into 
“administrative detention” where the inmate is 
locked in his room, and all possibly dangerous in- 
struments are removed so he cannot harm himself. 
The suicide prevention policy at this institution also 
has a provision for a “suicide watch,” either by a staff 
member or another inmate, to periodically check on 
the self-destructive inmate to make sure he has not 
harmed himself in his room. 

All research done on suicidal personalities seems 
to indicate that the isolation of a suicidal individual 
is not effective (Benensohn and Resnick, 1973; Dan- 
to, 1971; Gaston, 1977; Johnson, 1976). The ex- 
perience at this institution again supports this 
evidence as the one successful suicide was completed 
when the inmate was in isolation and under a suicide 
watch. It can be argued that an inmate who wants 
to commit suicide cannot be stopped regardless of the 


precautions. However, most suicidal individuals are 
highly ambivalent about their feelings of self- 
destructiveness, and every attempt should be made 
to make a successful suicide difficult to accomplish. 


- The most reasonable and highly recommended 


method of monitoring suicidal inmates is to place 
them in a dormitory situation. In a dorm, there are 
always others to come to the aid of the suicidal per- 
son, and possibly help him overcome depression. 


After-Care Measures 


The accurate documentation of a self-injurious act 
is as important as the circumstances of the act, and 
the background of inmates engaging in such behavior 
can provide clues for preventing such occurrences in 
the future. There are several problems, however, with 
how this is often accomplished. 

Several possible data sources were considered in 
determining the extent of self-mutilation at this 
institution: the Incident Report, Medical Injury 
Report, and the psychiatrist’s information. 
Presumably, all instances of suicidal gestures should 
be reflected in all three places. 

In order to check the accuracy of this assumption, 
an assessment of the reliability of these reports was 
undertaken. Considering the lively reporting 
chronology, it appeared logical that a suicidal event 
would first be reported in an Incident Report, as they 
are usually completed by correctional officers for any 
incidents occurring on their wing. The Medical Injury 
Report would follow, assuming that any injury would 
be brought to the attention of medical personnel. 
Finally, the psychiatrist would be notified by the in- 
stitution’s hospital so the inmate could be provided 
with aftercare services. 

An examination of the Incident Reports revealed 
that a total of 840 reports had been made during the 
18-month period under study. Only five self- 
mutilations were recorded in comparison to the 45 
recorded in the Medical Injury Reports for the same 
individuals. The circulation of medical information 
to the psychiatrist, however, was quite good. All 
suicidal events known to medical personnel were 
referred to, and followed up by, the psychiatrist. The 
reasons for this information gap between Incident and 
Medical Injury reports can provide clues regarding 
staff attitudes and actions in the treatment of suicidal 
inmates in the institution. 

The issue of staff commitment is an important one. 
Earlier studies have noted that inmates, who the staff 
feel are manipulative, make the staff ambivalent 
toward suicide prevention (Report, 1974). As sug- 
gested earlier, attitudes of correctional staff can 
render the best program design useless. It has also 
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been observed that the development of a successful 
suicide prevention program is contingent upon an 
atmosphere of cooperation between line staff and 
institutional authorities. As Reynolds and Farberow 
(1973:268) have commented, “It is people, not tactics, 
that keep other people alive.” 

All of these issues point to the need for increased 
staff awareness and training in suicide prevention. 
Currently, correctional personnel receive little or no 
training in suicide prevention. As has been noted in 
other investigations, there is hesitation on the part 
of both supervisory and line staff to identify possibly 
suicidal inmates. Conversations with various staff 
members revealed that this is usually due to two cir- 
cumstances: (1) Staff are wary of being manipulated 
by inmates; and (2) inmate needs are not considered 
to be as deserving of attention as much as the more 
custodial demands on sanitation and discipline. These 
circumstances indicate the need for greater staff 
awareness and understanding of the suicidal inmate, 
so that management policy in this area will be incor- 
porated into the daily activities of correctional per- 
sonnel (see Charlé, 1981). 


Conclusions 


An attempt has been made to draw the parameters 


of a management approach to be taken in the preven- 
tion, intervention, and aftercare of inmate suicides, 
attempted suicides, and self-inflicted wounds. Some 
of the preceding recommendations are quite specific, 
while others are rather general. This was done inten- 
tionally as specific strategies are not always clear, 
and require investigation and action based on the cir- 
cumstances as they exist in a particular institution. 

This study has also examined only institutional fac- 
tors in the development of a management policy. 
Other factors, which may be equally important to 
suicide prevention, have been assessed by Gibbs 
(1975) and include the effect of incarceration on family 
support systems and on perceptions of self-worth. 
Also, Robert Johnson (1976), after interviews with 
over 300 inmates, has found that different ethnic 
groups react to the stress of incarceration differently. 
In this regard, staff training programs should include 
information pertaining to both the internal and ex- 
ternal factors associated with suicidal behavior, so 
that correctional personnel can work to prevent the 
proliferation of controllable influences. 

Finally, the efficiency of the criminal justice system 
in processing and adjudicating cases has a large ef- 
fect on the mental and emotional state of inmates, 
especially those awaiting trial or sentencing. In- 
carceration is not a pleasant experience to begin with 


and excessive delays, in addition to the uncertainty 
of detention, do not help to ameliorate a difficult 
situation. 

The management approach suggested here is, then, 
a straightforward one. Once the nature and extent of 
the problem is assessed, a review should be made of 
existing procedures at the prevention, intervention, 
and aftercare stages. Management strategies should 
be based on modification of practices that have been 
shown to influence suicidal behavior, and on the 
elimination of unnecessary opportunities for the 
depressed or suicidal inmate. 
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“The Desperate Alternative”’ 


By JOHN A. MOCCIA 
Probation Officer, U.S. District Court, Honolulu, Hawaii 


HEY BEGIN to assemble at dawn. In every major 

city in the country they gather at downtown 

hospitals, neighborhood clinics, and 
storefronts. They are subdued, anxious people with 
hard eyes. They are ex-junkies. They are not ex- 
addicts. They have only chosen methadone in favor 
of heroin. 

They are a diverse group; an assortment of former 
convicts, prostitutes, soldiers, streetfighters, brokers, 
surfers, dealers, musicians, smugglers, artists, 
forgers. Name it. Most have been on the fringe of 
crime. Some are still actively part of the underworld. 

They file in alone or in small groups. Some are 
eager to get what they came for and move on, wishing 
they could forget the faces they recognize. “Just came 
for my dose, man. Don’t have time. Sorry.” 

Some linger to exchange gossip. They are still tied 
to the street. Their conversations always have the 
same theme: ‘Mary got popped by Vice. She’s in 
County. Her old man can’t raise bail. I think Tim’s 
working off a bust with the Feds; he just set up his 
kid brother. Tommy O’Brien O.D.’d last week. Dead.” 

They move quickly to a window in a hallway where 
they are served methadone in a dixie cup. It is usual- 
ly mixed with fruit juice to kill the taste. 

The liquid goes down in a swallow, chasing the 
nightmare away. They will repeat the ritual tomor- 
row. Misery is never far beyond the next sunrise. 
They are not “clean.” They are no more drug-free 
than before they entered the program. 

Methadone offers none of the drama or excitement 
that came with injecting heroin. When properly ad- 
ministered it barely staves off withdrawal. Yet few 
would willingly reject methadone to return to heroin. 
Each addict clearly remembers the horror and 
humiliation of his primary addiction. 

There is no human obsession that compares with 
heroin addiction. A person who is hooked on the 
substance knows that the drug hunger never sleeps 
and never takes a holiday. 

An addict in search of heroin is running on a vicious 
treadmill. Any means justifies the end when it comes 
to obtaining the drug. He may be driven to cruelty 
to raise money for the next score. His actions may pro- 
voke utter shame but heroin is one of the world’s 
strongest analgesics. It kills pain, both physical and 
emotional. While it’s active, nothing matters. 


As one addict explained it, “When I’m loaded you 
could tell me my mother died, my wife’s got a lover, 
and my kid just got gang-raped by the Hells Angels. 
I'd tell you, “That’s cool. Would you mind leaving me 
alone?” 

But heroin is only a short-acting drug. When it has 
run its course the withdrawal syndrome takes over. 
This stage begins like a nasty flu and goes downhill 
from there. 

After a person becomes addicted he no longer gets 
very high when he injects himself. At best, the drug 
wards off withdrawal. He must shoot up every 4 to 
6 hours to keep the sickness away. One theory of ad- 
diction maintains that the continued use of heroin is 
as much motivated by the fear of withdrawal as it is 
by a desire to get high. 

Tolerance is a key word in any discussion of addic- 
tion. The body quickly builds a tolerance requiring 
ever-increasing doses. You pay more for less. 

The addict is in censtant pursuit of that potent shot 
that will recapture the euphoria that drove him to his 
habit. If the potency reaches too far beyond his level 
of tolerance, he dies. There is a very thin line between 
being a satisfied junkie and a dead one. 

The addict who buys his dope on the street receives 
no warranty on his purchase. Heroin has not been 
diverted from the legitimate marketplace as have 
most recreational drugs. It is an outlaw product. 
Purity varies with every buy. There is no quality 
control. 

Street heroin is always diluted and the adulterant 
can be a cause for concern. The typical addict has 
burned or ripped off most of his associates. He lives 
with the possibility that his next shot contains an 
unhealthy supplement of strychnine or battery acid. 

In the world of the addict, the syringe is a precious 
commodity. In some jurisdictions mere possession of 
a syringe is a crime. Most addicts give little atten- 
tion to sterile procedure. The syringe is often passed 
between many addicts without being cleaned. Needle 
contamination adds further mystery to the lifespan 
of an addict. 

Heroin addiction is a life of radical highs and lows. 
It is almost impossible for an individual to hold a 9 
to 5 job. He swings between being heavily sedated and 
doing the twist from withdrawal. 

He may use between 1/8 to 1 % grams of heroin per 
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day. The average daily habit probably costs $100. It 
is unlikely that an addict can please both his boss and 
his arm simultaneously. He lives from shot to shot. 
His life is consumed by his efforts to secure the drug. 
These efforts are usually felonious. 

Addicts have a number of different fundraising 
techniques. Shoplifting, credit card fraud, robbery, 
prostitution, prescription scams, and drug trafficking 
rank among the most popular. 

For sake of illustration let’s assume that a city has 
1,000 addicts who obtain their daily money quota by 
theft. Given the average cost of a habit, there is a 
$100,000 daily loss to the general public. This figure 
rises geometrically when you consider that the 
frontline purveyor of stolen goods can only expect to 
receive 20 cents on the dollar for his efforts. 

Addicts spend a disproportionate amount of their 
lives behind bars. The addiction does not necessarily 
stop upon incarceration. Almost every metropolitan 
jail and state prison in the country has a steady flow 
of heroin. Many addicts contend that they were first 
introduced to the drug while they were guests of the 
state. 

When presented with the bare facts of addiction, 
purists still argue that there is nothing positive to be 
said for methadone. They assert that a community 
that offers methadone to addicts is only providing 
them with a legal excuse to continue their addiction. 

Methadone only satisfies the physical craving for 
heroin. It does not address the psychological or en- 
vironmental problems that nurture drug abuse. It is 
chemotherapy rather than psychotherapy. 

Methadone does not create an aversion to heroin or 
any other substance. The methadone user can still in- 
ject heroin to take off the edge. Some methadone 
clients are versatile substance abusers. They develop 
dual addictions, concurrently using methadone with 
alcohol, barbiturates, cocaine or whatever else is 
readily available. 

Many addicts are attracted to methadone clinics for 
less than honorable reasons, i.e., to impress the courts 
with their rehabilitative efforts, to reduce their heroin 
habits to more affordable levels, or to seek temporary 
shelter in times of heroin draught. 

Some contend that methadone represents the wave 
of the future. They point out that heroin was intro- 
duced on the legal market at the turn of the century 
as a solution to morphine addiction. It will soon 
become the chosen drug on the street and it is every 
bit as lethal. 

They argue that more support should be given to 
those programs which promote drug-free lifestyles 
and less to methadone clinics. As long as you give 
junkies choices, they are going to pick the least 
painful. 


It is true that methadone maintenance alone ac- 
complishes little. Those inclined toward crime may 
well continue, just as they would if drug abuse was 
not part of their lives. Those intent on escaping reality 
will find ways to keep doing that. But for those who 
genuinely want to break the pattern but have not suc- 
ceeded otherwise, methadone offers a chance. 

Most methadone programs offer a counseling com- 
ponent. While there is some truth to the theory that 
emotional problems cannot be solved without pain, 
that pain is a great motivator but methadone kills 
pain and therefore kills motivation, it must be real- 
ized that many addicts have almost no threshold for 
pain. For this group, the chances of success in drug- 
free treatment are bleak. 

Even staff members of methadone programs don’t 
often argue too strongly in favor of the drug, especial- 
ly if another alternative has not first been attemp- 
ted. At best it is a bandaid solution. It is a bandaid 
that some people never have the courage to strip. 

The counselors are generally from psychology/social 
work backrounds. Ex-addict paraprofessionals offer 
a vital bridge to the street-oriented clientele. Clinic 
personnel are realists. 

As one former counselor said, ““You can’t work in 
that field for more than 2 days without getting 
burned. I got so I could spot a loser the minute he 
walked in the door. It’d be some guy who thought he 
could beat our system. That was his problem, not 
mine. Bleeding hearts cauterize very quickly in the 
drug trade. The funny thing about some of those 
losers is that a few become winners. Some of them 
make it.” 

To understand why some actually do succeed you 
must compare methadone with heroin. Methadone is 
produced by a legitimate pharmaceutical house. It is 
dispensed in pure form. There are no adulterants. The 
same dosage is guaranteed every time. It is ad- 
ministered by a registered nurse reducing the risk of 
death by accidental overdose to almost nothing. 

In the United States it is given orally rather than 
intravenously. The addict is weaned of his needle fix- 
ation. Part of the ritual is broken. Hardly a giant step 
for mankind, but it is a beginning. The threat of 
needle contamination is removed. 

The user does not have to return to the clinic every 
4 to 6 hours for a refill. Methadone is a long-acting 
drug. A single dose is effective for 24 to 48 hours. 

Of greatest significance is the fact that the drug is 
both inexpensive and legal. Most clinics charge clients 
less than $200 a month for their services. State 
welfare departments often assume these costs if a 
client is legitimately unable to work. At least his drug 
related need to commit crime has been eliminated. 

He is no longer forced to surround himself with 
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other addicts. He does not have to spend every waking 
hour trying to score. 

“Suddenly I had all this time on my hands,” said 
one methadone patient. “I had a few bucks in my 
pocket that I could spend on nonessentials, like food 
and rent. I complained to my counselor that I didn’t 
know what to do with myself. He came up with a 
novel idea. He said, ‘Why not get a job?’ Wow! So sud- 
denly there I was: Out of the alley and back on Main 
Street.” 

Getting back on Main Street is facilitated by two 
factors that make methadone unique. The drug acts 
in an even, time-released manner. There are no 
radical highs and lows. The effect is constant and 
subtle. This more than any other reason is probably 
why methadone has never become a major recrea- 
tional drug. It’s just not that much fun. 

The second factor is that the user does not quickly 
build a tolerance to methadone. A person can be 
prescribed the same dosage for years if necessary. 

A client does not simply walk in off the street and 
demand enrollment in a program. Security in the 
typical methadone clinic would rival that in effect in 
a nuclear power plant. 

To qualify a potential patient must show proof of 
current addiction and be able to document at least 2 
years of previous addiction. This often includes proof 
of failure at another type of treatment. Patient slots 
are limited with waiting lists of up to 3 months. A 
nonaddict cannot wake up one day and decide, ‘“‘Well, 
I think I'll get strung out on methadone today.” 

Once enrolled, a client must submit a urine 
specimen prior to receiving his daily dosage. This 
specimen is analyzed to determine illicit drug usage 


which, if detected, could get him evicted from the 
program. 

The client’s dosage is regulated until an ideal level 
is reached. This level is that magical point between 
intoxication and withdrawal which permits normal 
functioning. Finding this point requires a good deal 
of clinical skill. It is the nature of the addict to claim 
he is not getting enough. 

“Ask any junkie on the street,” said the former 
counselor, ‘And he’ll tell you he’s got a thousand- 
dollar-a-day habit. Talk to a guy on methadone and 
he’ll always tell you he needs more. The only way to 
know what to give them is to administer the drug 


under medical supervision for a while. If they begin 


to nod out, cut the dose. If they start to sweat, jack 
it up a few milligrams.” 


It would be ideal if all addicts could enter programs 
where they could openly discuss their problems and 
reenter society without the burden of a new habit. 
This has proven as possible as ridding society of il- 
licit drugs. 

Methadone permits some addicts to get their lives 
in order before they attempt to meet the world un- 
shackled. They may remove themselves from the drug 
culture and learn to survive in the straight 
community. 


Only a comparative few are able to eventually live 
drug-free. For those who have been unable to succeed 
in conventional treatment it is an alternative to com- 
plete failure. Complete failure, in the life of a junkie, 
has the ring of ultimate finality. For the rest of us, 
from a purely economic point of view, methadone 
allows us to cut our losses. 


5 igee ORIGIN of the use of methadone in the maintenance of narcotics addicts is generally 
attributed to Drs. Vincent Dole and Marie Nyswander in 1965. The modality which they — 
developed was based on the assumption, that during the development of addiction to heroin, 
certain metabolic changes took place. The justification for the use of this drug by these 
researchers was predicated on the diabetic model employing insulin. They assumed that once 
methadone relieved the metabolic deficiency, the person could function normally. 


—GEORGE GUBAR, Pu.D. 
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RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 


Visiting Fellow, The National Institute of Criminal Justice, Washington, D.C. 


THE HABIT OF VIOLENCE 


| ONG AGO, while still in my penological novitiate at San Quen- 
tin, I summoned for a reception interview a 
middle-aged convict of unusually surly mien. Trying to establish 
rapport, I asked him if he was feeling all right. “You wouldn’t 
look so good either if you were staring at the Big Bitch.”’ He was 
the first man I had met who had been sentenced under the old, 
but infrequently invoked California Habitual Offender Act, 
which called for a term of 14 years to Life, and allowed no parole 
consideration until the 14 years were completed. Not many men 
were sentenced under that law, which called for extra efforts by 
the district attorney and the sentencing judge, but those who 
were had a lot of hard time to do before they saw the light of day. 

Those were more lenient days. A first-degree murderer could 
plan for his first board appearance after 7 years from the date of 
his commitment; the corresponding period now is 16 years. Men 
serving Life Without Possibility of Parole were rare birds, and 
some of them managed to persuade a governor to commute their 
sentences. Now there are over 300 men in the California system 
serving similar sentences. 

The trend is nationwide; we are locking up more and more 
prisoners for more and more time. The results were published 
recently in the Washington Post: As of 31 December 1982, our 
prison population was 412,303, an increase of 42,915 over the 
same date in 1981, and the largest annual increase ever.’ This an- 
nouncement comes a week later than an FBI report that the 
crime rates had sharply decreased, including most of the index 
violent crimes. The deterrent effect of much longer prison terms 
may have had something to do with that welcome result. We 
won’t know for approximately sure, (never for exactly sure), until 
some industrious statistician has accumulated enough data to 
work out the equations showing how much of this decrease is to 
be explained by each of the variables that might have affected it. 
Pending that probably distant date, we still have to consider some 
questions on which there is a general but very imprecise consen- 
sus: How much time should a violent offender serve in prison? 
What are the criteria for pronouncing a violent offender 
“dangerous”? How shall we identify the dangerous offender so as 
to incapacitate him by incarceration? 

It seems that almost everyone is agreed that dangerous of- 
fenders should be incarcerated. Even the most ardent advocates 
of a moratorium on prison construction concede that there’s 
nothing else to be done with some persistent and assaultive 
thugs. Not everyone agrees as to the degree of violence that 
qualifies a thug as certifiably dangerous. There is even less agree- 
ment as to what methods are permissible for identifying such 
men and women before it’s too late for their victims. 


1The Washington Post, 25 April 1983, reporting the April 1983 Bulletin of the Bureau 
of Justice Statistics: Prisoners in 1982. 

*Don M. Gottfredson, Leslie T. Wilkins, and Peter B. Hoffman. Guidelines for Parole 
and Sentencing. Lexington, Massachusetts: D.C. Heath and Company, (Lexington 
Books), 1978. 

*Stuart J. Miller, Simon Dinitz, and John P. Conrad. Careers of the Violent. Lex- 
ington, Massachusetts: D.C. Heath and Company, (Lexington Books), 1982. 
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In my last contribution to these pages, I discussed the valida- 
tion and revalidation of the Salient Factor Scoring System used 
by the United States Parole Commission for the last 7 years, 
following the Gottfredson-Wilkins-Hoffman research that pro- 
duced Guidelines for Parole and Sentencing.? I expressed some 
concern about the considerable number of false-positives that 
that system appeared to produce: About half the men pronounced 
as the most risky parole candidates by computing their Salient 
Factor Score had favorable outcomes after release. The man-years 
of apparently unnecessary time, if incapacitation only is the ob- 
jective of incarceration, represent a considerable cost to the tax- 
payers and the infliction of needless misery on the convicts con- 
fined for this purpose. 


CAREERS OF THE VIOLENT 


Perhaps I shall be accused of touting my own wares — or wares 
for which I am a joint vendor — but at this point I want to describe 
and discuss the implications of research in which I have par- 
ticipated. As dogged readers of criminological research will know, 
for the last 8 years I have been a member of a team engaged in 
studies of the dangerous offender as that species is found in Col- 
umbus, Ohio. Last year we published Careers of the Violent,? a 
volume reporting on a retrospective study of violent offenders in 
our city. We were interested in the duration of violent careers, the 
various kinds of crimes committed, the incidence of violent of- 
fenses in the careers of such criminals, and, if possible, clues as to 
the extinction of violence in a dangerous offender’s career. Our 
object was simple enough: We wanted to know what criteria could 
be discovered that would separate the dangerous offender from 
the occasionally violent offender, and how long a dangerous of- 
fender would have to be contained by incarceration or intensive 
surveillance if the public was to be protected from him or her. 

The methodology was also simple, but protracted and laborious. 
I hope that someone else will attempt to replicate our findings in 
some city other than Columbus, but no way will be found that will 
curtail the labor of coding entries in police registers, tracing the 
progress of the offender from arrest to conviction, from commit- 
ment to parole to discharge, and interpreting ancient and obscure 
abbreviations on FBI rapsheets. 

We were extraordinarily lucky to be working in Columbus. We 
had the full and interested cooperation of Earl Burden, the chief 
of police. That meant his willingness to allow us access to the 
identification records of his department. Not only that, but he 
also made available a couple of sergeants who worked overtime to 
code arrest reports and rapsheets. 

They had a formidable task. We wanted a sample of all the per- 
sons arrested for violent crimes in Columbus during the years 
1950-1976. Those years antedated computerized recording; we 
had to work with longhand registers in which clerks had entered 
the details of each arrest. The registers were categorized by types 
of crime. There was one register for all the robbers arrested, and 
another for all arrested for murder, aggravated assault, and for- 
cibile rape. We came to speak almost reverently of the Robbery 
Book and the MARS Book, the ultimate sources of our data. 

From these registers we asked our sergeants to abstract every 
20th rchbery entry and every other entry in the MARS book. That 
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gave us a total sample of 1,591 violent men — 967 from the MARS 
Book, and 624 from the Robbery Book. No women; there were not 
enough violent women in Columbus to help us come to any con- 
clusions about the course of their criminality. 

Next, we obtained all the local police records for each person ar- 
rested, giving us a lot of detail on what they had done to the 


TABLE 1 


Number and Percent of Offenders Desisting 
from Crime after Each Last Arrest for 


Crimes of Any Type 
Number of All 
Arrests 
by Sequence 
Numbers Persons Percent Cumulative 
Percent* 
1 80 5.0 5.0 
2 153 9.6 14.6 
Ba 178 11.2 25.9 
4 154 9.7 35.6 
5 144 9.1 44.6 
6 119 7.5 §2.1 
7 138 8.7 60.7 
8 81 5.1 65.8 
9 76 4.8 70.6 
10 73 4.6 75.2 
11 60 3.8 79.0 
12 64 4.0 83.0 
13 41 2.6 85.6 
14 41 2.6 88.1 
15 27 a7 89.8 
16 23 1.4 91.3 
17 24 1.5 92.8 
18 16 1.0 93.8 
19 18 aa 94.9 
20 15 0.9 95.9 
21 0.4 96.3 
22 6 0.4 96.7 
23 1 0.1 96.7 
24 0.4 97.2 
25 4 0.3 97.4 
26 6 0.4 97.8 
27 7 0.4 98.2 
28 7 0.4 98.7 
29 3 0.2 98.9 
30 1 0.1 98.9 
31 3 0.2 99.1 
32 1 0.1 99.2 
33 0.1 99.3 
34 1 0.1 99.4 
38 1 0.1 99.4 
40 2 0.2 99.6 
41 0.1 99.6 
42 4 0.1 99.7 
45 2 0.1 99.8 
46 2 0.1 99.9 
48 1 0.1 100.0 
TOTAL 1591 100.0 


* Data is subject to rounding errors. 


‘I am referring here to the Selective Incapacitation model proposed by Peter Green- 
wood. See Peter W. Greenwood, with Allan Abrahamse: Selective Incapacitation. Santa 
Monica, California: The Rand Corporation, August 1982. 


citizens of Columbus, and, sometimes, marginalia about the per- 
sonalities of those arrested. Through police department channels, 
FBI rapsheets were secured, giving us all that could be known 
about each man from the records of his criminality throughout 
the Nation. Some criminal careers began early in the century and 
have long since been terminated by retirement or death. Many 
are, no doubt, still in active progress. I think we mined the data 
for all they were worth, but I have no doubt that our findings 
understate by a considerable margin the realities of Columbus 
violent crime. The state of criminal records being what it has 
always been and probably will continue to be for the foreseeable 
future, the data compiled from them in any city cannot be read as 
an even approximately complete representation of the total crime 
problem. 

I shall now proceed to those realities, so far as our data repre- 
sent them: 


(1) Violent careers — total arrests: Our data are shown in table 
1. The second column summarizes the careers by numbers of ar- 
rests; the members of our sample varied from single-shot of- 
fenders to recidivists with over 40 arrests on their dossiers. The 
champion accumulated 48 arrests. 

Looking at columns 3 and 4, you will find that the percentages 
have been computed for desistance from crime. (I stress here that 
these people were generalists. There were hardly any who 
specialized in the exclusive practice of violence.) Only 5 percent 
had one arrest only; 95 percent were arrested two or more times; 
74 percent were arrested three or more times. A great many were 
persistent criminals. The 1,591 men in our study compiled a total 
of 12,527 arrests. That certainly does not account for all the 
crimes they committed, but it does establish them as a 25-year 
stream of misshapen humanity that presented very serious prob- 
lems for Columbus. 


(2) Arrests for violent crime: Table 2 presents the data on 
violence. About half the sample were arrested only once for a 
violent crime, and half were arrested for two or more violent 
crimes. About 23 percent continued their violent careers to a 
third arrest and some went on to more, as you can see from the 
table. 


(3) Persistence: In table 3 we present the data for all crimes and 
calculate the probability that for any person in the total sample 
that he will commit another crime after having committed his 
nth offense. Note that 95 percent continued past their first arrest 
to a second; of those who committed « second crime, 85.4 percent 
went on to a third. We were unable to calculate the rate of 
criminality according to the Greenwood methodology‘ but it will 
be seen that it took a long time for most of these fellows to 
straighten themselves out. 


(4) Transitional probabilities: Column 7 of table 3 shows the 
chance that as to any one individual in this group of 1,591 of- 
fenders, after experiencing any one arrest in the sequence of his 
criminal career, he will be arrested again on any charge. Once the 
numbers who have already desisted have been controlled, this col- 
umn presents the chance for yet another arrest. My colleagues 
and I think that these data underline the need for rethinking the 
sentencing problem with respect to violent offenders. 

Of those who were arrested once, about 80 percent were ar- 
rested again on some other criminal charge—and the same was 
true for those arrested for a fifth, a tenth, or any other ordinal 
number of arrests. However, much lower probabilities are shown 
if only arrests for violent crimes are considered. For the MARS 
subjects, the transition probabilities were in the range of 40-50 
percent. This holds true up to six arrests, but. these probabilities 
were lowered by the murderers, most of whom were removed from 
the community to serve long sentences. Leaving these cases out, 
the transitional probabilities for the assaulters and the rapists 
would exceed 50 percent. 

The transition probabilities for the robbers averaged about 7 
percent higher than those for the MARS subjects. From first to se- 
cond offenses the transitional probability was 59 percent; from se- 
cond to third, 48 percent, from third to fourth, 43 percent and for 
the following three transitions, 50 percent. 


NEWS OF THE FUTURE 
TABLE 2 


Desistance and Probability for Continuing in Violent-Index Crime after Each Arrest for a Violent-Index Offense 
by MARS and Robbery Offenders Combined 


Number of Number Percent Number Percent 
Number of Subjects at Dropping Dropping Persisting Persisting 
Arrests Each Arrest Out Out after Each Arrest in Crime 


786 
348 
166 
77 
36 
18 
5 

4 

2 
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TABLE 3 


Desistance and Probability for Continuing in Any Kind of Crime after Each Arrest for Any Kind of Crime 
by MARS and Robbery Offenders Combined 


Number of Number Percent Number Percent 
Number of Subjects at Dropping Dropping Persisting Persisting Transitional 
Arrests Each Arrest Out Out after Each Arrest in Crime Probabilities 


WE HA 


| 
Probabilties | 
1517 731 48.1 51.8 51.8 
786 438 28.9 22.9 44.3 
348 182 12.0 10.9 47.7 
| 166 89 5.9 5.1 46.4 
| 77 41 2.7 2.4 46.8 
36 18 1.2 12 50.0 
18 13 0.9 0.3 27.8 
5 1 0.1 0.3 80.0 
4 2 0.1 0.1 50.0 
, 2 1 0.1 0.1 50.0 
| 1 1 0.1 
1591 80 5.0 1511 95.0 95.0 
1511 153 9.6 1358 85.4 89.9 
1358 178 11.2 1180 74.2 86.9 
1180 154 9.7 1026 64.5 87.0 . 
1026 144 9.1 882 55.4 86.0 
882 119 75 763 48.0 86.5 
763 138 8.7 625 39.3 81.9 . 
625 81 5.1 544 34.2 87.0 | 
544 76 4.8 468 29.4 86.0 
10 468 73 4.6 395 24.8 84.4 
11 395 60 3.8 335 21.1 84.8 
12 335 64 4.0 271 17.0 80.9 
13 271 41 2.6 230 145 84.9 
14 230 41 2.6 189 119 82.2 
15 189 27 17 162 10.2 85.7 
16 162 23 1.5 139 8.7 85.8 
17 139 24 1.5 115 72 82.7 
18 115 16 1.0 99 6.2 86.1 
19 99 18 11 81 5.1 81.8 
20 81 15 0.9 66 4.2 81.5 
21 66 0.4 59 3.7 89.4 
22 59 0.4 53 3.3 89.8 
| 23 53 0.1 52 3.3 98.1 
| 24 52 0.4 45 2.8 86.5 
| 25 45 0.3 41 2.6 91.1 : 
26 41 0.4 35 2.2 85.4 
27 35 0.4 28 18 80.0 
28 28 0.4 21 1.3 75.0 . 
29 21 0.2 18 11 85.7 | 
30 18 0.1 17 11 94.4 
31 17 0.2 14 0.9 82.4 
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TABLE3 (Continued) 


Number 
Persisting 
after Each Arrest 


Percent 
Persisting 
in Crime 


Number of Number Percent 
Subjects at Dropping Dropping 
Each Arrest Out Out 


Transitional 
Probabilities 


85.7 
91.7 
90.9 
90.0 
717.8 
85.7 
83.3 
0.1 60.0 
0.1 33.3 
0.1 - 


0.1 12 
0.1 11 
0.1 10 
0.1 9 
0.1 7 
0.1 6 
0.1 5 

3 


INFERENCES 


We have to be careful with our inferences. First, we know that 
the data represent only a fraction—how large a fraction, no one 
knows—of all the crimes committed by these people. In our in- 
creasingly mobile nation, we can be sure that many, perhaps a 
majority of these men committed crimes in other jurisdictions, 
and their depredations may not have been cleared. We also know 
that clearance rates in Columbus for violent crimes other than 
homicide tended to be around 30 percent or lower. These in- 
calculable unknowns certainly restrict the generalizations that 
we can make about the careers of violent criminals in Columbus. 

Certainly Columbus is not representative of the megalopolises 
in this country—New York, Chicago, Philadelphia, or Los 
Angeles. In those cities, and others that will come to mind, 
desistance rates will be even lower than in Columbus, and the 
transitional probabilities will be higher, perhaps much higher. 
Columbus is a middle-sized city with a stable population 
employed on fairly stable payrolls. It has a tradition of competent 
policing and a strict judiciary. While not without problems, Col- 
umbus does not confront economic, racial, and political dilemmas 
of the magnitude facing less fortunate northern cities. 
Generalizations from Columbus data, like generalizations from 
the data compiled in any other single city, must be interpreted 
with caution. 

Our data were based on arrests. In this study, only 6,500 — a lit- 
tle more than half of the 12,527 arrests recorded — resulted in a 
conviction. There were 130 recorded acquittals. Of the rest, 18.8 
percent ended with a dismissal of the charges. We could not find 
out what happened in the remaining 28.3 percent. 

With all these caveats kept in mind, one large conclusion stands 
out. The predominant pattern in this sample of violent offenders 
. was a persistence in crime over a much longer period of time than 
had been inferred from other studies that did not proceed from 
our longitudinal approach. Once having committed a violent 
crime, the odds were about even that the man committing it would 
commit another. The odds were overwhelming that he would com- 
mit some other crime, whether violent or nonviolent. 

No one wants to see false-positives locked up. Nevertheless, this 
study has clearly identified the risk that such men would be 
needlessly confined under more rigorous sentencing policies than 
the laws of Ohio as they were during the quarter-century of our 
scrutiny. Half of the men convicted of violence and locked up for 
protracted sentences would be confined for the wrong reason, but 
if retribution or general deterrence is the object of the sentence, 
who can say that the sentence is too severe? If we take into our 
consideration the transitional probabilities for committing any 
other offense, our data are not sufficiently specific to state the of- 
fenses from which the public would be protected, but we do know 
that 95 percent of these violent offenders will go on to commit 


more offenses of some kind. The mixture includes menaces and 
nuisances. I think there are many who will share the thought 
which comes to my mind: All these men were guilty of a violent 
crime. The probability is that about half of them will commit more, 
perhaps many more. In this respect, they certainly differ from or- 
dinary, non-criminal citizens. As to each man, we also know that 
the chances are about even that he may be a false-positive for 
another violent crime, but he almost certainly will commit some 
kind of crime as time goes on. 


THE POLIcy IMPLICATIONS 


Criminal histories have a limited message for our eyes, but they 
make some imprecise but useful predictions possible. Speaking 
only for myself, and not for my colleagues in this study, I argue 
that the habitual offender statutes are probably more expensive 
to administer, in terms of prison time, than they are worth. Many 
such statutes are far too inclusive; it is quite possible to stare at 
that Big Bitch without ever having committed a violent crime. 

What is needed is a renovation of the penal codes of the Nation. 
The first step is to make up our minds about how violent offenders 
should be sentenced. If our aim is to incapacitate them, the 
sentence should take into account the transitional probabilities 
that more violent crimes will be forthcoming in future years if the 
offender is not restrained. After the second conviction on a charge 
of violence, enhancement of the basic sanction is certainly ap- 
propriate. Taking into account the transitional probabilities does 
not mean that legislatures and the courts should be relieved of 
their responsibilities for fair judgment. The fact that those transi- 
tional probabilities also allow for about half the first, second, and 
third offenders not going on to still another violent crime requires 
that intelligent flexibility be exercised. Thoughtful and ex- 
perienced judges must consider carefully the record of the men 
before them for sentencing, taking into account the seriousness of 
the crime, the length and gravity of the criminal record, the pros- 
pects for an innocuous return to the community. Above all, I 
think, the judge must also consider the balance of justice: Apart 
from all these individual considerations, what does this man 
deserve for having committed the crime of which he was convicted? 

None of these questions can be answered from a computer pro- 
gram. Push-button justice is easy, but it’s also unfair, and, in the 
long run, extremely expensive—as taxpayers across the country 
are soon going to discover. No one can estimate reliably the ex- 
pansion of the Nation’s prison population that will result if the 
policies I have suggested are put into effect. We can be sure that 
there will be an expansion, and that it will strain the prison 
capacity beyond manageability. What is to be done? 

‘The answer is that to the greatest extent possible, we must keep 
nonviolent offenders out of prison. That requires that other solu- 
tions must be found for them. For several years I have been urg- 
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ing that the nominal model of probation must be restricted to pro- 
bationers who need only nominal control. Serious offenders must 
receive serious surveillance. We cannot expect the courts to turn 
loose auto thieves, burglars, and con artists to the all too nominal 
attention of probation officers carrying 300-man caseloads. To 
enable the courts to channel more offenders into community 


*The most complete statement of my proposition will be found in Patrick D. McAnany, 
Doug Thomson, and David Fogel: Probation and Justice: Reconsideration of Mission. 
Cambridge, Massachusetts. Oengeschlager, Gunn and Hay, 1983, (in press), Chapter 
VIII, “‘Re-definition of Probation: Drastic Proposals to Solve an Urgent Problem.” 

*For an excellent account of the operational plan for Intensive Probation Supervision, 
as it has developed in Georgia, see Stephen Gettinger, “Intensive Supervision: Can it 
Rehabilitate Probation?” in Corrections Magazine, Volume IX, No. 2, pp. 6-17, April 
1983. 


supervision, I have suggested that the task of surveillance be 
turned over to the police, leaving probation officers to carry out 
the tasks that fall under the heading of reintegration.* This plan 
does not sit well with many probation officers in the form in 
which I have presented it. I am glad to report that there is a bet- 
ter idea—the Intensive Probation Supervision program instituted 
last year by the Georgia Department of Offender Rehabilitation.* 
In my next offering, I shall report on this and similar 
developments in other states. It is pleasant to note that help is on 
the way, that ideas are again being born, and that there is a 
reasonable prospect that prisons will be reserved for the exclusive 
occupancy of genuine thugs and other men and women to whom 
there is no other satisfactory sanction that can be imposed. 


Reviews of Professional Periodicals 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Federal Financial Assistance for Crime Control: Lessons 
of the LEAA Experience,” by Robert F. Diegelman (Fall 
1982). It is difficult to imagine anyone involved in the criminal 
justice system in the past decade who has not in some way been 
affected by the Law Enforcement Assistance Administration 
(LEAA). In 13 years of operation, LEAA funneled $7.5 billion 
dollars into an enormous tangle of state and local criminal justice 
activities. The dispensing of large sums of money fostered 
general, if grudging, acceptance of the accompanying red tape 
which was staggeringly burdensom. With the LEAA gravy-train 
running at full blast, criticism of it was hard to hear over the 
sound of dollars being delivered. Still, as operational and concep- 
tual flaws mounted, critics of LEAA started to shout above the 
din of dollars and LEAA has now virtually cranked to a halt. 
Critics have become less strident and the time is right for dispas- 
sionate assessment of LEAA’s record. In retrospect, the record is 
by no means all bad. 

Diegelman, currently acting director of OJARS, an evolu- 
tionary remnant of LEAA, has in this article provided an ex- 
cellent and well-documented appraisal of LEAA. He traces the 
development of the organization through five statutory amend- 
ments to the original Safe Streets Act of 1968. These amendments 
erratically shifted the thrust of the organization from police pro- 
grams to correction programs, evaluation programs, courts pro- 
grams, community programs, juvenile programs, etc. At the same 
time, the organization went through substantial revisions of its 
administrative structure and numerous changes in leadership. 
As new administrators appeared, they brought bold new in- 
itiatives like “pilot cities,” “impact cities,” and ‘“‘standards and 
goals.”” Within a short time, the bureaucratic maze became 
monstrous so that costs were driven up while performance was 
curtailed. By 1976, LEAA “had imposed special requirements in 
the area of corrections, detailed the composition and functions of 
SPA’s” (state planning agencies later to be known as Criminal 
Justice Councils), “mandated special units for judicial planning, 
prescribed the contents of state plans and added extensive civil 
rights enforcement procedures.” About 25 other Federal laws im- 
posed conditions on the receipt of LEAA funds. State plans were 
often a thousand pages or more. 


As important as red tape and mindless bureaucratic shifting 
may have been in accounting for the failure of LEAA, Diegelman 
points to a more fundamental failure factor. He states that 
regardless of its achievements, LEAA was doomed to be regarded 
as a failure because of its inception under the “War on crime” 
slogan. The slogan implied that crime was not a very complex 
problem and that it could be defeated “by improving the criminal 
justice system—by making police, courts and correction agencies 
work better.” This flaw in concept combined with the many flaws 
in implementation (not only at the level of the Federal 
bureaucracy but also at the state level where what passed for 
comprehensive planning was merely a dividing up of the Federal 
pie) vanquished the viability of LEAA. 

Now for the good news. This reviewer would point out that the 
legacy of LEAA is the promotion of the idea of comprehensive 
criminal justice planning and the development of formats for the 
mobilization of various levels of the community-citizens, 
legislators, criminal justice professionals, educators, etc.—for 
dealing with the crime problem. Research and evaluation as prin- 
ciples were effectively promoted by LEAA and there can be no de- 
n. %the substantial impetus that LEAA gave to criminal justice 
education and training. Diegelman correctly identifies several 
LEAA sponsored projects that clearly count as successes; PRO- 
MIS, ICAP, STING, TASC, and the Criminal Career Program. He 
concludes by recommending the following characteristics for 
future Federal aid programs aimed at crime: 

(1) Funds should be limited with greater importance attached to 
how the money is spent rather than the amount. 

(2) Federal funds should be used as seed money only. 

(3) Localities should make a firm commitment to assume full 
program funding when Federal aid ends. 

(4) “Avoid the red tape morass that engulfed LEAA.” 


“Could Successful Rehabilitation Reduce the Crime 
Rate?,” by Ernest Van Haag (Fall 1982). Van Der Haag comes 
out strongly and explicitly against “rehabilitation” as the term is 
generally known in criminal justice. The reduction of crime may 
be helped “if we stop relying on such dead-end streets as 
rehabilitation and the practices connected with it.” The only 
justification that he sees for rehabilitation is a moral one related 
to the saving of the soul of the individual convict. He would per- 
mit, perhaps even encourage, rehabilitation for its moral value 
but he can find no worthwhile link between rehabilitation and 
either doing justice or reducing the crime rate. Moreover, his ex- 
hortation is that rehabilitation on moral grounds not be allowed 
to interfere with justice or the effort to reduce crime. 

His essay begins with plain observations and common sense 
analysis. It is obvious that not all crime is reported. Even victim 
surveys and self-report studies cannot substantially brighten the 
“dark numbers” associated with the true volume of crime. Of 
crimes which are known or somehow reported only a small 
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percentage result in the conviction of an offender. Thus, even 
assuming that rehabilitation is 100 percent effective, impact on 
the crime rate would be small. Only if the crime rate was due ex- 
clusively to recidivism could rehabilitation have a significant im- 
pact upon it. The number of unapprehended offenders and the 
number of crimes committed by first time convicts combine to 
make the potential effect of rehabilitation on the crime rate 
rather negligible. 

Van Der Haag in making these observations has not presented 
anything that hasn’t been well known for a long time. He doesn’t 
apply much data in his arguments and while he is readily 
speculative, he fails to conjecture as to the reason why rehabilita- 
tion has so much been associated with crime reduction in the face 
of the relative handful of perpetrators to which rehabilitation has 
access. However, he quite correctly points out that incapacitation 
is probably as effete as rehabilitation in reducing the crime rate. 

The author also employs the perspective of an economist to sup- 
port his negative point about rehabilitation. Here again, he pur- 
sues the obvious in a hypothetical way without particular 
recourse to data. (He does make a footnote reference to Isaac 
Ehrlich’s widely acknowledged economic analysis on the same 
subject.) He argues that total rehabilitation could “reduce the 
crime rate for offenses which are independent of markets for pro- 
ceeds and services” such as mugging and rape but not prostitu- 
tion or burglary. 

Social strategies appear to have little prospect of reducing the 
crime rate. Even the most egalitarian of societies cannot totally 
wipe out differentials in net advantage. If, in the extreme, 
everyone earned the same income there would still be differen- 
tials in the mode of spending so that the spendthrift might still be 
tempted to rob the thrifty. ‘“Muggers need not earn less than their 
victims” and “‘sexual permissiveness has not lead to a reduction 
in sex crimes.” 

This reviewer would refer Van Der Haag to the Lil’ Abner car- 
toon strip which was drawn by the late Al Capp. Capp in his car- 
toon created the Shmoo, a plentiful, cuddly little animal which 
was all things to all people. The Shmoo virtually eliminated want 
and therefore was expected to eliminate crime. What happened, 
in cartoon life at least, was that with everybody having the all- 
purpose Shmoo, entrepreneurs began to market chocolate covered 
Shmoos and Shmoos with sequins thereby inducing differential in 
net advantage. Some parallel in real life can be found in the blue 
jean phenomenon where the egalitarian blue jean was quickly 
transformed into expensive designer jeans. 

Van Der Haag would prefer to reply on the old “hedonistic 
calculus” in addressing crime reduction (perceived net gain ver- 
sus perceived net loss). Al Capp with his focus on greed as the root 
of all evil would probably agree. 


“Federal Firearms Policy and Mandatory Sentencing,” by 
Milton Heumann, Colin Loftin, and David McDowall (Fall 
1982). The study reported in this article well illustrates the prob- 
lems associated with a rigid system of mandatory sentencing. 
This and similar studies have implied that the judicial portion of 
the criminal justice system strives for stasis. Since the seminal 
work of Abraham Blumberg, published 17 years ago, researchers 
have become sensitized to the existence of a kind of rhythm in 
court process. The judicial complex, with its several components 
including prosecutor and defense counsel, can be seen as an 
organism which once having achieved a confortable working 
balance, constantly adjusts itself to more or less maintain the 
balance. In this case, it appears that the introduction of man- 
datory minimum sentencing in a crime involving a use of a 
firearm did not much change sentencing outcomes. More impor- 
tant, the anticipated deterrent effect of mandatory sentencing did 
not materialize. 

The researchers here were inspired by the Attorney General’s 
Task Force on Violent Crime and the particular Task Force 
recommendations supporting a mandatory sentence for the use of 
a firearm in the commission of a Federal felony. There are several 
reasons why a mandatory sentence for use of a firearm in a felony 
is generally attractive. No restriction is placed on law-abiding 
citizens who own guns for legitimate purposes, disparity in 


sentencing is reduced and there is promise of lessening violent 
crime by deterring potential offenders from the use of guns. 

While not attempting to predict what we would have with a 
Federal felony firearm law, the researchers examine the ex- 
perience of the city of Detroit operating under the Michigan 
Felony Firearm Law which went into effect in 1977 and which 
mandated a 2-year sentence (no probation, no parole, no sus- 
pended sentence) for being in possession of a firearm while com- 
mitting or attempting to commit a felony. The law was vigorously 
enforced by a Detroit prosecutor who took pains that his deputies 
would not circumvent the law through plea bargaining. 

Detroit was undoubtedly a unique setting for examining a man- 
datory sentencing law for its deterrent effect on violent crime and 
a sure parallel cannot be drawn with what might happen on the 
Federal level. Detroit, in 1976, before the gun law went into ef- 
fect, achieved considerable notoriety for its high level of crime. 
An ebb in crime that Detroit experienced by 1977 was easily 
associated with the gun law. However, statistical analysis of 
Detroit’s crime data showed that the declines actually began 5 
months before the law came into effect and 4 months before 
publicity for the law started. The authors, on the basis of their 
research, concluded that the preventive or deterrent effect of the 
felony firearm law was not realized. 

The authors observed that ‘“‘the simultaneous restriction of 
prosecutorial discretion and the introduction of a mandatory 
sentence increased judicial participation in sentence bargaining 
and the use of sub-rosa techniques to avoid the gun law in less 
serious cases.”’ In sentence negotiations with defense attorneys 
there was often a decrease in the sentence on the primary felony 
to offset the additional sentence required by the gun law count. 
Also, the court increased the number of bench or waiver trials 
providing an opportunity for the judge to find a defendant guilty 
at a misdemeanor level instead of at a felony level which would 
trigger the mandatory sentence. Thus, homeostasis in the system 
was maintained. Sentencing patterns were not much changed. 

Notwithstanding some acknowledged symbolic benefits, the 
authors are opposed to a mandatory sentence for firearms felonies 
for at least two reasons: There is no discernible deterrent effect; 
and it diverts the community from pursuing alternative, more 
systematic policies in opposition to violent firearm offenses. To 
that can be added the stultifying strain that is put on the judicial 
system which seems to require considerable adaptive potential 
for its life. For the goal desired, more judicial and prosecutorial 
discretion may be better than less. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Prison Writers,” by Ross Montanari, Suzanne R. 
Vasconcellos, Benjamin Duvall, Tommy R. Mason, Gary 
Livingston, Robert Gerson, Robert M. Grooms, Eugene 
Kovach, Gary Hensley, Charles J. Liff-Pincus, Don Nicker- 
son, Norman Nusser, and Gary McGivern, (October 1982). 
Approximately one-third of the October 1982 issue of Crime and 
Delinquency is devoted to a series of essays by the above authors 
with an introduction by John Irwin, professor of sociology, Sa 
Francisco State University. 

The present collection of essays, written as responses to specific 
questions circulated by the Nationas] Council on Crime and 
Delinquency reveals a great deal about contemporary prisoners 
and prisons. According to Professor Irwin, the prison writers 
failed either to transcend their own experiences or transcended 
too quickly and too far. The best articles are useful statements 
about violence in society, but are not prison writing. Too quickly 
they veer off into very general ramblings about prisons, criminal 
justice, and the society. 
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The articles on Coping with Prison Life, Being Cast from Soci- 
ety, Confinement and Freedom, and Epitome of Failure provide 
incisive articulation on prisoners and prisons. The publication of 
these papers represent a statement against repression as the 
means to social justice. Equally, it is the acknowledgment of how 
formidable is the matter of reform. Insight into these musings of- 
fers promise of a better understanding of how we may achieve in 
fact the ideals of a just society. 

Considerable attention is given to Jack Abbott, currently the 
most celebrated prison writer, in articles attempting to shed light 
on his failure and the most impact on others. 

It may well be that Professor Irwin’s perspective that these 
writers fall short in their efforts due to current prisoner social 
organization inhibiting good writing is accurate. He suggests 
that since the early 1970’s, racial and other disputes, prison 
policies, and prisoner to prisoner violence have fractionalized and 
atomized prisoners into a state of withdrawal. Notwithstanding 
this criticism, the writings impress this reviewer as honest, of 
substance, and worthwhile for reading by anyone interested in 
the criminal justice system. 


“A Former Street Gang Leader Reinterviewed Eight 
Years Later,” by Glenn E. Weisfeld and Roger Feldman (Oc- 
tober 1982). In this article by Glenn Weisfeld and Roger 
Feldman, a former street gang leader is afforded the opportunity 
of an introspective look at gang affiliation and theories of crime 
causation 8 years subsequent to the initial interview. 

Although the article lacks the rigors of scientific methodology 
in examining the subject, it is interesting to evaluate in terms of 
the impacts of time and experience on the subject’s views. It is 
clear that the basic theory of economic, or differential opportun- 
ity, model of crime causation still is endorsed by the former gang 
leader who believes that most of his former associates continued 
in crime because of adherence to the lower-class values of 
toughness, autonomy, and easy money. He maintains that the ad- 
vantages of legitimate work are not evident to most urban 
youths, so that many of them perceive, perhaps correctly, that 
gang and criminal activities are sensible, at least during 
adolescence. 

Even though respect is extended to the criminally sophisticated 
and ‘‘macho” gang leader, one who holds a legitimate, decent pay- 
ing job, lives with his family and is loyal to his friends is also 
respected. In the former gang leader’s discussion of the role of 
street gangs, he reiterated his earlier view that the principal 
reason for engaging in property crime was financial gain 
available on more favorable terms than those inherent in 
legitimate employment. He largely discounted sociological or 
psychological theories of personality deviance. 

In a description of the lower-class value system, an interesting 
contrast with middle-class values becomes apparent. Lower-class 
youngsters as they proceed through adolescence and into 
adulthood continue with behavior that, though statistically nor- 
mal during adolescence, becomes maladaptive in adulthood. They 
continue out of habit and ignorance of changing costs and 
benefits. 

In conclusion, it is suggested that the employment op- 
portunities available to youths in many urban areas are insuf- 
ficiently appealing to compete effectively with the attractions of 
street crime and its associated value system. Therefore, if the 
employment opportunities of young people were noticeably im- 
proved, fewer individuals would embark on criminal activities 
and more would abandon crime at younger ages. In other words, if 
the differential opportunity structure were altered appropriately, 
the appeal of legitimate employment would be stronger and that 
of crime correspondingly weaker. 


“Happy New Year—You’re a Juror,” by Ivor Kraft (Oc- 
tober 1982). Ivor Kraft, a member of the California Bar, in this 
insightful treatise, animatedly describes his experiences as a 
juror in a criminal trial in the Sacramento, California, Superior 
Court early in 1980. Critical attention is given to jury selection, 
the principle of judgment by peers, courtroom procedures, the 
nature of jury instructions, and the economics of the criminal jury 
trial. 


This candid, well-written and sensitive presentation by a 
learned attorney touches at the pulse of all jurors, clarifying their 
concerns and frustrations with the jury process and the criminal 
justice system. Interestingly, he describes “horse-shedding” on 
the voir dire, the cost, and the unwritten purposes. 

Considerable time is spent on the concept of trial by peers. A 
constructive definition is provided, which points vividly to the 
reality that trial by peers is more fiction than fact. 

Jury conduct in the box and during deliberation is highlighted. 
Small group processes are placed under a microscope and care- 
fully dissected. The roles of “hawk” and dove” are treated along 
with the activities of ‘middle of the roaders.” 

In the end, trying to make sense of it all, Mr. Kraft deals with 
the unpredictability of jury performance. He surmises that 50 to 
70 percent of those who have experienced jury duty come away 
with an impression that is largely one of distaste with the ad- 
ministration of justice, even though a fair verdict in accordance 
with the weight of the evidence is returned. 

Most importantly, he suggests a number of judicial reforms 
necessary to make the process more responsive, less costly, and 
more consistent with the concept of trial by peers. Including are: 

(1) Decrease the size of criminal juries to five for misdemeanors 
and seven for felonies. 

(2) Allow a majority of three of the five, or five of the seven, to 
make for a binding verdict, except for those cases where the max- 
imum punishment might exceed, say, a 5-year prison term. 

(3) Confine the voir dire to interrogation on the part of the judge 
only. 

(4) Abolish peremptories in the case of five-person juries, and 
limit them to three per defendant for seven-person juries, again 
with the exception of potentially severe maximum punishments. 

(5) Require that at least two of the five, and three of the seven, 
roughly match the defendants for attributes of age, sex, and 
ethnicity, according to simple but specific guidelines. 

(6) Require that all jurors, before being seated in the jury box, 
undergo an intensive 4- or 5-day workshop, orienting them to the 
criminal justice system. 

(7) Establish a governmental commission to make a top to bot- 
tom review of our jury system in California with a charge to for- 
mulate suitable legislative reforms. 


CORRECTIONS MAGAZINE 


Reviewed by Omar G. RIos | 


“California Prison Gangs: The Price of Control,” by Bruce 
Porter (December 1982). The four major gangs in California’s 
prison system that are held responsible for a great majority of the 
murders and assaults are the focus of this article. The two 
Mexican-American, or Chicano gangs, are known as “Nuestra 
Familia”—Our Family—or “N.F.” and as the “Mexican Mafia” 
(EME). These two gangs are arch enemies. A third gang is the 
Aryan Brotherhood, or the “A.B.” and it is a loose confederation 
of white motorcycle members and other hoodlums. This gang is 
anti-Black and may at times ally with the Mafia. Finally, the 
Black Guerilla Family, or “BGF” who may at times cooperate 
with the N.F., but wars with the Mafia, the A.B., and the prison 
staff, is examined. 

Since 1973, California Department of Corrections authorities 
have segregated known and suspected gang members from the 
rest of the inmate population. This policy has reduced and 
stabilized, but it has not eliminated gang violence. The number of 
California prisoners held in administrative segregation has in- 
creased from 1,400 in 1975 to 3,500 by late 1982. 
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Prison gangs have been a common phenomenon in prison 
systems. They have been springing up in Federal prisons and the 
geographical gang movement has been from West to East. 
California gangs that have originated inside the prisons have 
used the prisons as their base to move their criminal activities to 
the outside. 

The California gangs are considerably more lethal. According 
to the San Jose Police Department, which keeps a running State 
tabulation, from 1975 through 1979, the four gangs killed 342 
persons outside the prison system and 124 persons inside the 
prisons. Officials are very concerned with the violence the gangs 
cause. Murders have not exceeded 20 per year since 1976. On the 
other hand, the number of armed assaults has continued to rise. 
In 1976, there were 200, in 1978, the number rose to 268, and to 
396 in 1981. Gang violence and racketeering have contributed to 
the breakdown of law and order inside the prisons. 

The lock-up strategy is very expensive in a system that already 
costs $13,000 per year per inmate. Civil liberties questions will 
likely be addressed in the future for it is felt that the California 
Department of Corrections penalizes persons not for what they 
have done but for their association with identified gang members. 
In July 1982, a Superior Court judge ordered the release of 150 in- 
mates held in segregation after a violent outburst simply for be- 
ing members of a new gang. Prison authorities believe that by 
locking up the gang leaders, cracks in their power structure will 
become evident and that by chipping away at them it can be 
shown that they are no longer invincible. 

It is my opinion that the author has done a very good job in 
describing and helping the reader to understand the gangs and 
what kind of impact they are having upon other prisoners’ 
behavior. Mentioned are gangs’ specialized activities, their collec- 
tive behavior, their common purposes, how some of their tradi- 
tions have developed, and how conflict has given focus to gang for- 
mation. Gangs have tried to take operation of the prisons away 
from the authorities and authorities have countered by imposing 
controls or by initiating policies to prevent loss of their control. 

“The Fiscal Crisis in Private Corrections,” by Philip B. 
Taft, Jr. (December 1982). Private vendors, who have been con- 
tracting with correctional agencies to provide services, are dying. 
The Federal Government cutbacks of funding for many social ser- 
vice functions at the State and local levels has contributed the 
loss of approximately one-quarter of the private contractors in 
corrections. Some states, like Washington, have shifted funds 
from private nonprofit social service agencies that assisted proba- 
tioners and former inmates to provide drug and alcohol counsel- 
ing in four adult prisons. 

The Bureau of Prisons, faced with President Reagan’s budget 
cuts, was talking about drastically reducing its community 
placements. Other private agencies have had to cut ad- 
ministrative costs, to consolidate offices and to rent unused 
spaces, and to lay-off personnel. The loss of programs is related to 
the Nation’s economic situation. Experts believe that much of cor- 
rections’ private sector is in shambles because of the combined 
factors of the recession, government cutbacks, tax-cutting legisla- 
tion, and because of the hardening public attitude toward 
offenders. 

Private contractors in community corrections began to grow in 
the 1950’s when prisons were seen to be deteriorating and over- 
crowded. The Great Society dollars stimulated further rapid 


growth in the 1960’s, as did the movement toward deinstitu- 
tionalization of mental health patients in the 1970’s. Then the 
U.S. economy began to grow sluggish around 1976. During Presi- 
dent Carter’s administration, LEAA and CETA dollars grew in- 
creasingly scarce. In 1981, as the economy slumped even further, 
correctional budgets were cut back between 10 to 20 percent. 

“The corrections establishment seems to be sending a mordant 
message to the private providers: for now, at least, alternative 
reform is over.” 

Perhaps in 5 or 10 years from now the community-based alter- 
native version of corrections that was fostered by the private ven- 


dors may again have a large opportunity to contribute to 
corrections. 


CORRECTIONS TODAY 


Reviewed by WILLIAM H. CREAN 


The theme for the February 1983 issue of the American Correc- 
tional Association’s publication is ‘Prescription for Survival.” 
The feature articles all address the problem of correctional of- 
ficers’ stress and burnout. 

“Correctional Officers’ Stress: An Expert’s View,” by Den- 
nis Finlay (February 1983). Correctional officers must cope with 
an unusually high amount of stress. Several factors can heighten 
the subsequent anxiety, often resulting in real and/or 
psychosomatic illnesses. Correctional officers should understand 
the expectations of their job when they enter the service because, 
in terms of stress, it is “not what happens but how you interpret 
it” that is important. 

The author suggests that correctional officers relax periodi- 
cally, taking breaks to replenish their resources. However, he 
stresses that the best way to relieve stress is dialogue. 
Authoritarian measures will not help either the officers or their 
clients. Officers must feel that they have the support and con- 
fidence of their supervisors. Without the support, the stress 
placed on them is greatly increased and more pervasive. Correc- 
tional officers often find it difficult to talk, even to their families, 
about their emotions. They should develop a mode of “talking it 
out.” The worst thing for an officer to do is become incapacitated 
by bottling up. 

“An Underlying Cause of Burnout,” by Will Manning 
(February 1983). Analyses of burnout which have been prolific 
during the past few years do not take into account what seems to 
be the basic cause of burnout in correctional workers: role am- 
biguity and conflict. Our job position requires that we maintain 
control of clients while at the same time striving to rehabilitate 
and help them. These goals are often at odds with each other and 
the source of role ambiguity and conflict. Reconciliation of these 
demands is difficult in the daily work situation. Frequently, our 
clients become suspicious of our counseling and advice and inter- 
pret this as another means of control. Against this backdrop, 
many correctional workers find it difficult to reconcile the in- 
congruity between their professional ideal and their actual job 
function. This problem frequently culminates in correctional 


workers experiencing feelings of frustration, confusion, apathy, 
and cynicism. 
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The author acknowledges that most strategies for dealing with 
burnout are helpful and urges us to take advantage of them. 
However, he encourages correctional workers to fully profes- 
sionalize themselves as a means of establishing their own in- 
dependence and integrity in a correctional setting. 

“Correctional Officers’ Stress: How Not To Bring It 
Home,” by Frances E. Cheek (February 1983). Recent studies 
of correctional officers’ stress suggest an alarmingly high 
physical cost of working in corrections. These studies also report 
that the emotional and interpersonal cost of correctional stress 
may be very high. Furthermore, the studies indicate that an of- 
ficer can become a “‘stress carrier,” bringing home negative emo- 
tional and interpersonal changes with destructive effects on fam- 
ily relationships. 

Drained and exhausted officers have nothing left to give to their 
families. Emotionally burned out officers become increasingly 
cold and withdrawn. The only emotion they tend to show is anger. 

The author offers 10 suggestions to assist correctional person- 
nel in reducing family stress: 

(1) Become aware of the problem. Seek information on stress 
and how it affects family life. 

(2) Review and improve your basic lifestyle; nutrition, rest, 
exercise. 

(3) Work on eliminating negative coping techniques, such as 
coffee drinking, overeating, smoking, drinking alcohol, 
etc. 

(4) Consider whether you are spending too much time on the 
job and not enough with the family. Plan family outings 
and vacations. 

(5) Take a look at how you relate to your family. Have you 
become cold, self-centered, suspicious, 
opinionated? 

(6) Try to express positive feelings, show affection, interest, 
consideration, give support. 

(7) Develop specific techniques to keep work and family life 
separate. 

(8) Use triggers of relaxation to handle your own tension and 
reduce that of your spouse in tense situations. 

(9) Keep open channels of communication. Discuss what you 
and your spouse have learned about the effects of job 
stress in order to improve your family relations. 

Don’t hesitate to seek professional help if you can’t work 
out family problems yourselves. 

“Prescription for Survival,” by John W. Braithwaite 
(February 1983). For this article the author solicited brief com- 
ments from several internationally known authorities in the field 
of corrections. Each contributor presented a personal suggestion. 
Some of the highlights are as follows: 

The effective means of preventing burnout is a general state of 
good health and physical condition, developing outside interests, 
and maintaining a sense of humor. Don’t get excited, even when 
things are tense—especially when things are tense. 

List your priorities, or you will become lost in a maze of 
minutiae. 

Learn to strike a balance between perfection and practicality. 

Positive thinking is an important survival skill. People often 
convince themselves a situation is more than they can cope with. 
They are creating stress in situations they could use as positive 
experiences. 


critical, 


(10) 


Take care of yourself first. If you do not take care of yourself, 
you will be in no position to help anyone else. Avoid the “I’m the 
only one who cares” syndrome. No one is indispensable. Enjoy at 
least one thing everyday. This sounds easy, but most of us have to 
remind ourselves of it very often. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“Prison Guards in Private,” by T. C. Willet (January 1983). 
A course taught by the author at Queen’s University in Kingston 
concerning the relationship between ideology and structure in 
agencies of social control empowered to use coercive force, such as 
the military, police, and correctional services generated an in- 
terest in correctional officers. From May 1973 to June 1974 an in- 
tensive study was made of 20 white Anglophone male correc- 
tional officers aged 20 to 33 by reviewing their records and by in- 
terviews. The officers thought they were being interviewed for 
new positions as living unit officers (LUO), with the indication 
that the new functional unit system was more rewarding to of- 
ficers than the old institutional system. The work of the correc- 
tional officer had been viewed as having low status, low pay, and 
not desirable. The induction course operated for 8 weeks in 1973, 
subsequently extended to 12 weeks, and was seen as a rigorous 
rite de passage (rite of passage) to the position of living unit 
development officer. Some of the older guards indicated that the 
instructors were “no good,” “rejects from the institutions,” and 
other uncomplimentary evaluations. The report was written in a 
“highly, perhaps brutally critical” manner and the reception was 
mixed. The commissioner of the Correctional Service of Canada 
gave orders to “lock it up.” When a new commissioner came in 
1979, the original report was “found” and followup began in June 
1980, with the report being completed by February 1981. It was 
published by the Ministry of the Solicitor General in 1982. Two 
theoretical models had been developed for analyzing the data, one 
for a penal system appropriate to Canada and the other for a cor- 
rectional officer to work within it. As far as the system is concern- 
ed, the objectives should be clear, reflected in the system and its 
key roles, selection, training, and operations, be integrated; and 
there should be reasonable unanimity among those in the system 
about objectives. For the officer, the objectives of the organization 
should be accomplished; a life free from crime should be happy 
and worthwhile; they survived many challenges without loss of 
self-respect; be a mature man of the world with educated interest 
in it; be physically and mentally fit to withstand stress; and be 
honest and trusted by superiors and prisoners. The 1980-1981 
followup indicated not much change. There was a tendency for 
power at the lowest levels to divert or resist policies for change 
that emerged from the administration or from the training. The 
rightness of “less eligibility” or the simplest objective and easiest 
way to it continued. Little attention seems to have been given to 
problems of increasing the status of subordinate staff by more op- 
portunities for subsidized education, better inservice training, 
more demanding and efficient selection on entry and promotion, 
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and bringing about better communication between all levels of 
the prison population and the public. The formidable task of 
displacing the long-standing negative image of the correctional 
officer as “just a guard’’ has not yet been achieved. 

“Crime Prevention Through Environmental Design—A 
Management Perspective,” by R. E. Moffatt (January 1983). 
In early Anglo-Saxon England, every citizen was responsible for 
the King’s Law in his own community and was required to report 
known offenses to the sheriff. The first organized system ap- 
peared in London in 1680, when citizens organized to patrol 
streets at night under Oliver Cromwell and Thomas de Veil. 
Preventive policing began under Henry Fielding about 1750. The 
first organized metropolitan police department was set up in Lon- 
don 1829 by Sir Robert Peel. Crime Prevention Through En- 
vironmental Design (C.P.T.E.D.) was a natural extension of man 
in self and social protection. Throughout history, man has used 
land and buildings for protection. Castles, moats, and walls are 
prime examples. Oscar Newman in 1973 found that physical 
design in public housing affected the rate of victimization of 
residents and their perception of security. C.P.T.E.D. became im- 
portant in Canada with the shift from a rural to an urban society. 
In 1975, the Royal Canadian Mounted Police realized that a 
police-community relations approach would be a basic principle of 
preventing crime through coordinated efforts of the policy and the 
public. The total project included school relations programs, coor- 
dination at the design stage with architects and planners, con- 
sulting on lighting and fencing, and many other approaches and 
did, in fact, reduce residential burglaries, larcenies, aggravated 
batteries, and simple batteries. C.P.T.E.D. is an alternative polic- 
ing strategy that integrates law enforcement with neighborhood 
design and urban development. This demands that police 
managers work closely with community leaders for the public 
safety. 

“La carriere du voleur,” by André Normandeau and 
Richard Lanciault (January 1983). To study their careers, 20 
armed robbers in Montreal were interviewed in depth. Most 
armed robbers worked alone and without a partner. Their reac- 
tions to the event were strong, but mixed. There was not a long 
planning period, but was almost impulsive. They did experience 
some pride in a successful robbery that evaded police detection. 
Some satisfaction occurred from the amount gained when com- 
pared to the energy expended. It was frequently to finance drugs 
or alcohol. Rather than representing the classical description of 
“the professional thief’ made by Sutherland in 1937, the armed 
robber in Montreal appeared better to fit the concept of “criminal 
stage” that may occur once or twice or for a short time without 
ever making it a “career.” 


“The Ethics of Psychiatry in Prison Society,” by J. 
Arboleda-Florez (January 1983). Psychiatry and corrections 
have been associated for a long time because the behavior of 
criminals and the mentally ill have always been associated. The 
entry of psychiatrists into prisons has created problems in several 
ways. Psychiatry has been accused of empire-building, compul- 
sion, pseudo-consent, ineffectiveness or unsupported claims, and 
many other derogatory allegations. References to the mental con- 
dition of offenders at the time of the offense date back to Greek 
methodoloy and has had many definitions since. Prison society is 
made of three social groups, (1) the inmates, (2) the guards, and (3) 
the administration, each antagonistic to the other and yet all 


complementary and symbiotic. The treatment staff, particularly 
the psychiatrist, becomes a fourth group without an identity of its 
own. If the psychiatrist identifies with his client or inmate, he 
would not last long. If he identifies with the guards, he becomes 
ineffective with the inmates or he becomes an administrator. In 
any case, he loses his clinical objectivity. Psychiatrists, aware of 
the double-edged sword of their therapeutics, should avoid any 
situation where the recipient of treatment does not come will- 
ingly, freely, and unencumbered. If this is not possible in prison, 
psychiatrists might not be able to work in them. The only model 
that appears appropriate would be for the psychiatric services to 
be on consultation with the prison’s medical officer where outside 
psychiatric consultants could render an opinion free from in- 
terference from the prison system. 


“The Prosecutor’s Discretion To Withdraw Criminal 
Cases in the Lower Courts,” by Judith A. Osborne (January 
1983). Until recent years, operations and procedures of lower 
courts received little attention because the cases coming from 
them were petty, the quality of judges and lawyers working in 
them was considered to be mediocre, and their location and the 
facilities were unimpressive. With more frequent appeals in re- 
cent years, they have become more important. The Center of 
Criminology at the University of Toronto followed the careers of 
131 accused persons from arrest to final disposition. One or two 
interviews were conducted with 101 of these. This study ex- 
amined the determination of 17 of these cases in which all 
charges were withdrawn or dismissed through lack of evidence. 
When a prosecution cannot continue, the options open to the 
Crown Attorney are (1) adjournment to a future date, (2) 
withdraw the charges, or (3) allow the prosecution to proceed and 
the court will dismiss the case. Withdrawal is not legally 
synonymous with acquittal, which is not appreciated by the 
defendants. Even if charges are dropped, the person’s general 
reputation is frequently affected negatively. The rejection of 
criminal status by the accused, therefore, was widespread. The 
pains of the court process show in the cost of time and money by 
missing work to appear in court, hiring lawyers, getting bail, and 
attending various rehabilitation programs in hope of 
ameliorating the sentence or having charges withdrawn. 
Relatively few of the “withdrawn” or ‘dismissed” were 
represented by a lawyer. The number of court appearances 
averaged 2.6 as compared with 3.7 for the entire sample of 131 
cases. Withdrawal is generally limited in practice to (1) compas- 
sionate reasons or for (2) police investigatory purposes (informa- 
tion). Prosecutory scrutiny of policy charging practices con- 
tributed to 12 percent of the withdrawal rate. Judicial control of 
this process is tenuous. One of the most significant findings of 
this research has been the disclosure of the limited role of the 
Crown Attorney or prosecutor in the disclosure and negotiating 
processes, which lead to decisions to withdraw. Like the plea 
bargain that is no bargain, withdrawal is the nonsanction that 
frequently remains a significant sanction. 


“A Critique of Deterrence Research With Particular 
Reference to the Economic Approach,” by Ezzat A. Fattah 
(January 1983). Economists have contributed most in recent 
years to research on deterrence. The theoretical assumptions in- 
clude that criminals are rational decisionmakers, crime is a 
chosen activity, and that crime rates can be brought down by 
reducing their benefits. The subjective decision by the individual 
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must consider the relativity of gain and loss, perceived risks, and 
penal sanctions. The use of official crime data in stories of deter- 
rence encounters difficulties in the choice of the time period 
under study, aggregate (lumped together) compared with disag- 
gregate (various types of crime) data, and confusing definitioris of 
deterrence and incapacitation. Economic studies of deterrence 
have been critized because of questionable theoretical assump- 
tions, unreliable data, and narrow time samples. Conflicting 
views on deterrence and contradictory research findings 
demonstrate a need for a refined theory of deterrence that might 
enjoy broader acceptance than now exists. Deterrence research 
does not provide a clear-cut answer, so decisions in criminal 
justice may continue for a long time to be made on political 
grounds. 


| THE BRITISH JOURNAL 


OF CRIMINOLOGY 


Reviewed by HARRY W. SCHLOETTER 


“Some Effects of Parole Supervision on Recidivism,” by 
Patrick C. Jackson, Assistant Professor, Department of 
Sociology, University of California, Davis (January 1983). 
This study by Professor Jackson found similarities and dif- 
ferences between two randomly assigned parole groups: one 
discharged from and the other retained on regular parole supervi- 
sion. Three parole units in the California Youth Authority were 
selected for study. In the sample were 725 parolees on active 
parole supervision located in three bay area cities. A 26-month 
followup study of the parolees provided some interested results. 
Three hundred and fourteen of the youths were randomly as- 
signed to either discharge from parole or retention on regular 
parole supervision. Letters of discharge from parole indicated to 
the youths that they were “selected for a study to see whether 
young people now on parole can do just as well on their own.” In 
some respects the two groups have similar outcomes. No dif- 
ference into the extent of arrests or convictions or in time to of- 
fenses or convictions. However, the parolees were more likely to 
be charged with more serious crimes, while those discharged ear- 
ly had drug or alcohol-related offenses. 

A series of tables showing the statistical component of this 
study is provided the reader. Also included is an extensive 
reference list which may be helpful to those interested in further 
exploration of this issue. Admittedly, parole today has many 
critics and there are many questions surrounding its effec- 
tiveness. Articles such as Professor Jackson’s assist one in better 
understanding the controversial question of parole. 


“Side-Effects of Incarceration,” by Nigel Walker, Wolfson 
Professor of Criminology, Institute of Criminology, Univer- 
sity of Cambridge (January 1983). This short concise explora- 
tion of some of the side-effects of incarceration is a welcome addi- 
tion to the body of knowledge surrounding prison life. Professor 
Walker points out early in his article that “one reason why 
custodial institutions are unlikely to have lasting performative or 
deterrent effects is that the social environment into which in- 
mates are discharged is a more immediate and powerful influence 
than the carceral experience.” 

With the above statement, the author then leads us into the ma- 
jor problem areas he has identified. Following are the headings 
with a brief comment on each: 

(1) Damage to physical health. 
Dr. Walker feels it is extremely doubtful that the English 
prison system threatens the physical health of 
reasonably healthy prisoners. He also concludes that 
malnutrition is unlikely, even though the food may be 
relatively inexpensive, not very exciting, sometimes not 
very well cooked, and not hot when served. Ordinary 
violence is a continuing problem, but homosexual rape is 
rare in English prisons. 
Mental Health 
In this section, Dr. Walker points out that the idea that 
imprisonment causes mental disorder in mentally 
healthy prisoners rests on no sound evidence. He pro- 
vides substantiation for his position and offers the results 
of various studies to support his position. 
“Problems” 
The author concludes that long-term prisoners ex- 
perience a difficult period of adjustment when they are 
released; however, evidence is lacking to show that these 
prisoners remain institutionalized after release. Again, 
various studies and programs are discussed in this 
section. 
Schools for crime 
This appears on the surface to be true, but there are other 
considerations to be made. Areas such as whether an of- 
fender whose orientation is basically law-abiding as he 
enters prison is likely to be less so when he leaves. Also 
there is the area of sentencing and the part it plays in 
reconviction rates. 
Grievances 
Families 
In both of these subsections Dr. Walker points out some 
of the problems and concludes his article with questions 
about the unwanted effects of imprisonment and whether 
there are beneficial changes when the inmate is released. 
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A Sociological Perspective 
on Imprisonment 


New Perspectives on Prisons and Imprisonment. 
By James B. Jacobs. Ithaca, New York: Cornell 
University Press, 1983. Pp. 241. P.B. $10.95. 


It has been said that when revolutionaries are on the march their 
first stop is the prison. That there is more than a kernel of truth 
in this aphoristic observation becomes increasingly clear as we 
follow Jacobs in the development of his thesis that “imprisonment 
is the keystone of coercive control in modern society”’ and that the 
study of the prison as it functions in the larger society ‘“‘will in- 
crease our understanding of society’s distribution of power, 
stratification, and system of legal rights and obligations.” In sup- 
port of these statements, it is difficult not to conclude from his ex- 
cellently organized chapter on the prisoners’ rights movement that 
the litigation in the courts stemming from the civil rights revolu- 
tion during the sixties and the consequent realignment of political 
power did more in 10 years to change the American penal system 
than the prison reformers were able to accomplish in 50 years. 

Professor Jacobs described his first book as a “sociolegal history” 
of the Illinois State Prison at Joliet (Stateville: The Penitentiary 
in Mass Society. 1977). In this second book, he brings together 12 
previously published essays which represent his efforts over the 
. past 6 years to produce a sociolegal history of the American prison 
since approximately 1960. 

In the first chapter with the somewhat jargonesque title of 
“Macrosociology and Imprisonment,” Jacobs outlines his theoretical 
orientation. Leaving behind the earlier micro level analyses of the 
prison community of Clemmer, Sykes, and others, he finds his 
sources of macro level analysis in the work of de Tocqueville who 
described the American Prison in the context of early American 
religious and egalitarian influences and the work of Rusche and 
Kirchheimer who placed penal policy within the economic system 
of production. Jacobs’ theoretical perspective is focused on such 
questions as: What is the organizational life of the prison and what 
are its living and working conditions? What is the legitimacy of 
its disciplinary measures? What is the structure of its system of 
punishments and rewards? How does the prison articulate with 
the political, economic, and legal systems of the whole society? 

This introductory chapter is followed by one very extensive 
chapter on the prisoners’ rights movement and its impact on prison 
administration; two chapters on race relations and the limits of 
racial integration within the prison; Three short essays combined 
into one chapter on the politics of corrections, such as town-prison 
relations, the mass media and prison news, and a case-study of how 
a prison bond issue was defeated in a citizen referendum; four 
chapters on front-line personnel, collective bargaining, and female 
guards in men’s prisons. The concluding chapter, written expressly 
for this volume, is intended to illustrate how macro level analysis 
can inform policymaking. 

For this purpose, Jacobs considers the “Implications of National 
Service for Corrections.”’ The need for a national service program 
for young people as an alternative to the military draft has been 
a topic of debate for many years and corrections has been suggested 
as a potentially attractive resource agency to many young 
volunteers. How to absorb a large group of young people into the 
correctional manpower pattern would present many problems and 
might very well change the basic structure of the correctional 
system. In fact, Jacobs suggests that correctional systems would 
do well to consider the establishment of a corrections cadet corps 
without waiting for a Federal or state program. 

While the group of essays in this book have appeared in other 


publications between 1976 and 1981, they are not completely out- 
dated. They have a thematic consistency that may merit their 
republication in one volume. And it may be of value to emphasize 
in connection with the prison, the proposition, which in these days 
is almost a truism. If we want to understand the institutions of 
a society, we need first to understand the larger society which these 
institutions must serve. Nevertheless, in 1983, these essays cover 
very familiar territory and to publish them again as “macro 
sociology” of “new perspectives” is to promise more than they 
deliver. To fulfill the title, Professor Jacobs may have to write the 
book. 


Washington, D.C. BENJAMIN FRANK 


Theory and Practice in Court 
Management 


American Court Management: Theories and Prac- 
tices. By David Saari. Westport, Connecticut: Quorum 
Books, 1982. Pp. 145. $27.50. 


There are more questions than answers in the burgeoning field 
of court management. Yet courts are one of the last major power- 
ful institutions to allow management to enter into their midst. 
American Court Management: Theories and Practices is an adven- 
ture in the ordering of a new field of knowledge. The purpose of 
the book is to organize ideas in the field of court management from 
three perspectives—organizational theory, organizational practice, 
and key policy issues affecting the delivery of justice to citizens. 

Among the major questions addressed in this book are: 

(1) What is the meaning of court management? 

(2) What are the major theoretical frameworks for studying 

organizational and management perspectives? 

(3) Has court management contributed to improvement in the 

administration of justice? 

(4) What works? What is the state of the art in managing the 

courts? 

(5) What is likely to happen in the next few years in the further 

evolution of the court manager concept? 

In the answers given and the analysis provided, Saari reveals 
the logic of his book. To him, the concept of court management is 
more than bureaucracy; it includes vast collection of human- 
relations, systems, and contingency thinking. Court management 
is at its best when it selects a variety of organizational perspec- 
tives to apply to a problem when it is eclectic. American Court 
Management achieves this goal and also examines court policy 
issues in several areas germane to the judicial branch. One serious 
omission, however, detracts from what would otherwise be a 
definitive study of the court and its management. And I refer to 
the question never asked: ‘‘Who are these court managers? What 
is their training and how did they really get the job? What are their 
roles in terms of the hierarchy; are there complications when 
women assume such roles? 

I was looking for facts as well as theory. Perhaps, a participant 
observation of the court structure would have been in order. I realize 
concrete data on persons hired as court managers are not yet 
available. The author, however, had his own wealth of experience 
to draw from, and this he failed to do. 

Writing in the tradition of James D. Thompson, organizational 
theorist, to whom the book is dedicated, Saari is concerned ex- 
clusively with the concept of court management. Judged in terms 
of its limited purpose American Court Management is a literate, 
concise, and original contribution to the literature. Saari’s discus- 
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sion of the “big-daddy-knows-best” syndrome is likely; the discus- 
sion of the speedy-trial tradition is informative; and the discussion 
on racial inequities is essential. 

This is a book for the eighties. In keeping with the profound 
change and acceptance of change that has swept the judiciary in 
the last 15 years, and consistent with the steady trend toward 
managerial specialization, American Court Management is of ob- 
vious value. The publication of this book should help free us from 
stultifying preconcepts and enable us to think about the courts in 
new and creative ways. 


Kent State University KATHERINE VAN WORMER 


Resistance to Change 


Court Reform on Trial: Why Simple Solutions Fail. 
By Malcolm M. Feeley. New York: Basic Books, Inc., 
Publishers, 1983. Pp. 251. $14.95. 


In deciphering the reasons for the failure of recent court reforms, 
Professor Feeley focused on the fragementation of the court system 
in its organization, its operations, and its goals. He depicts the 
courts as “arenas in which a range of competing and conflicting 
interests collide and vie for attention’’ (due to the adversarial/due 
process components) (emphasis added). 

Three specific aspects of fragmentation are discussed: value con- 
flicts inherent in the criminal law, multiplicity of organizations, 
and influence of the larger social and political environment. Feeley 
applies these aspects of fragmentation to specific issues of court 
reforms—bail reform, pretrial diversion, sentencing reform, and 
speedy trial rules. His major criticism is that the courts are very 
resistant and reluctant to adopt changes; although he does concede 
that many of these particular reforms were not fully developed 
before they were forced onto the courts. 

In my view, Feeley’s depictions of the fragmentation aspects are 
quite accurate; however, he fails to give much credence to positive 
features of this court structure. That is, the independent structure 
of the judiciary and nonbureaucratic style are what ultimately allow 
for individualized justice, if you will, for each case brought before 
a judge. 

In his closing chapters, Feeley offers some examples where courts 
have not only accepted but in some cases, initiated change. This 
is what he appears to be advocating more of; however, initiating 
new ideas/policies has always been something the judiciary has 
historically resisted and left to the legislature or executive 
branches. Certainly, many of his points should be read with 
renewed interest but with the realization that unless judges on the 
bench are supportive of a policy change the results will be less than 
satisfactory. 


Washington, D.C. Susan D. Krup GRUNIN 


Larceny at the Workplace 


Cheats at Work: An Anthropology of Workplace 
Crime. By Gerald Mars. London: George Allen & Un- 
win, 1981. Pp. 242. 


This British publication deals with “fiddling” (cheating, steal- 
ing, etc.) in the workplace. But the volume is far more than a 
criminological study of employees who steal as it is written by an 
anthropologist who worked at 30 different jobs before he began his 
formal academic studies. Mars looks at occupations as an an- 
thropoligist looks at cultures. He classifies fiddling cultures into 
four groups and then proceeds to explain how each is a response 
to the structure of the occupation. He not only details just how fid- 
dling takes place in different occupational climates but also sug- 
gests how such climates generate an ideology that supports such 
behavior. 


The four category typology of fiddling is based on two dimensions: 
whether the occupation emphasizes autonomy and individuality 
(weak grid) or strong bureaucratic controls and supervision (strong 
grid) and whether the occupation and its accompanying fiddle in- 
volves cooperation and collusion by other employees, organization 
and control over membership (strong group) or isolation and lack 
of organization (weak group). He sees fiddling as being due to the 
structure of occupations rather than to individual deviance and 
thus the intent of the book is to make clear that fiddling is not 
due to “rotten apples” but to the nature of the barrel. As an an- 
thropoligist he carefully delineates the fit between the social en- 
vironment of jobs and what he terms their “cosmology” (the ideas, 
values, attitudes, and beliefs as well as the justification for de- 
viance). He maintains that fiddling is basically a response to the 
more formalized ways that jobs are organized and are an attempt 
to restore to the worker the autonomy which the organization has 
stripped from him. Thus fiddling, in addition to the obvious increase 
in financial benefits, is an attempt by the worker to gain control 
in his occupation. 

The first type of fiddling involves “hawk” occupations in that 
isolated individuals have a great deal of autonomy to pursue their 
work (weak grid and weak group). Hawk occupations include en- 
trepreneurial managers, owner businessmmen, professors, doctors, 
lawyers, and journalists. In these occupations there is freedom 
in the allocation of time due to the expertise required. Hawk fid- 
dles are thus part of the “elasticity of these occupations” and can- 
not be removed without altering the mode of the task completely. 

“Donkey” fiddles involve occupations with strong grid and weak 
group and include such occupations as assembly-line workers and 
cashiers. Thus donkey fiddles thrive in jobs where a person is both 
insulated from coworkers and constrained by many rules. Since 
the job isolates the workers from each other the worker fiddles in 
isolation without group support. 

By contrast “wolfpack” jobs have strong grid and strong group 
characteristics in that though there are numerous bureaucratic 
rules and controls there are also elements of organization among 
the workers which allow for fiddling as a group or individually with 
the group’s approval. Such wolfpack occupations include miners, 
longshoremen, garbage collection crews, and prison guards. 
Wolfpacks have the strength of the team and will drive out any 
workers who will not cooperate (in fiddling) with the team. The 
packs are highly organized so that highranking members receive 
the greatest (illegal) rewards and control access to jobs where pilfer- 
ing is easier. This ranking system distributes both access and sup- 
port as resources. The group also sets limits on pilferage and labels 
as “thief” any member who goes beyond those limits. 

Florida International University WILLIAM WILBANKS 


What Men Think About Rape 


Men on Rape. By Timothy Beneke. New York: St. 
Martin’s Press, 1982. Pp. 174. $12.95. 


The author presents a number of interviews with American men 
on their attitude toward rape. The sample of those interviewed is 
not intended as a scientific or random sample but an effort was 
made to interview men from various walks of life who are likely 
to have different attitudes toward rape. Those interviewed range 
from “average” men with no direct contact with rape to actual 
rapists, husbands and friends of women who have been raped, 
lawyers who have defended or prosecuted rapists, doctors who have 
treated rape victims and rapists, and policemen who have in- 
vestigated rapes. The book concludes with an interview with a 
woman who has provided services to sexual assault victims for 5 
years. She was given the opportunity of reading all of the inter- 
views with the men that are included in the book and questioned 
about her responses to the attitudes expressed by those men. 

The volume is unique in that it does present different perspec- 
tives on the subject of rape in a readable and interesting fashion. 
However, since the sample utilized was a convenience sample we 
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are left to wonder whether the attitudes expressed by those chosen 
to represent each occupation are typical or atypical. Certainly the 
men chosen to speak were more articulate and liberal in their at- 
titudes than one is likely to find in random discussions with 
American men. This selection may be in part due to the bias of 
the author who is a peace activist and feminist. The volume would 
have been more interesting if he had attempted to interview some 
men with a bias different (more conservative, antifeminist) from 
his own. 

However, the interviews included in the volume are interesting 
and informative in their own right. Those who admitted to acts 
of rape indicated that they were taking out their hostility on women 
in general through the rape of one particular woman. Several at- 
tempted to explain their behavior by suggesting that the act was 
triggered by attractive or provocatively dressed women who were 
using their “powers” on the victim/rapist. Thus the rapists attemp- 
ted to justify their behavior by seeing themselves as victims (of 
rape fantasies from pornography, of the powers of women, of abuse 
and degradation of other women) who were not in control. They 
regain control by taking control of the women they raped. 

The husbands, prosecutors, public defenders, and doctors 
presented attitudes that could largely be described as liberal in 
that they tried hard not to blame the victim and were sympathetic 
to the trauma of the rape victim. The woman interviewed at the 
conciusion of the book expressed anger at the ‘“‘wrong”’ definitions 
of rape and its causes that she perceived in the earlier interviews. 
She interpreted the earlier interviews as indicating that rape was 
an extreme form of sexual seduction rather than a brutal act of 
violence against women. Since several perspectives were presented 
earlier it is difficult to see how she could construe the different at- 
titudes expressed as representing a (wrong) consensus of views by 
men. 

The major problem with the book is that it does not attempt to 
make any sense out of the various perspectives that are presented 
by the men and one woman in the interviews. Though a brief in- 
troduction on rape (from a feminist perspective) is presented at the 
beginning of the book there is no connection between that introduc- 
tion and the interviews. Since the book ends abruptly at the end 
of the last interview the reader is given no indication of the 
message/point that should be drawn. Though the layperson might 
find the interviews interesting, academics will be greatly disap- 
pointed (there is no reference to other literature on rape). 


Florida International University WILLIAM WILBANKS 


Reports Received 


Constitutional Primer on Modern Probation Conditions. New 
England Journal on Prison Law, New England School of Law, 
Boston, Mass. 02116, Vol. 8, No. 2, 1982. Pp. 367-392. This article 
was written by James C. Weissman, Deputy District Attorney, Se- 
cond Judicial District. He examines evolving patterns of probation 
conditions focusing on the constitutional issues involved and of- 
fers analytic perspectives for the practitioner. 

Counseling Juvenile Offenders in Institutional Settings. Edited 
by Sol Chaneles. The Haworth Press, Inc., 28 East 22 Street, New 
York, N.Y. 10010, 1982. Pp. 85. Published as a special issue of The 
Journal of Offender Counseling, this publication contains five ar- 
ticles dealing with various problems presented by juveniles in in- 
stitutional settings, such as vocational and socie! rehabilitation 
of delinquents, a functional analysis of behavior in a detention 
facility, and the assessment of the effectiveness of a juvenile tran- 
sitional center. 


Drug Criminality and Drug Abuse in Sweden 1969-1981. The Na- 
tional Swedish Council for Crime Prevention, Stockholm, Sweden, 
November 1982, Report No. 10. Pp. 53. This issue of the research 
series contains two series of analyses; one is an analysis of the 
statistical data on drug abuse in Sweden from 1968 to 1981, and 
the second is the analysis of the data on the relation between drug 
abuse and criminality for the same time span. 


Drugs, Alcohol, and Aging. Edited by David M. Peterson and 
Frank J. Whittington. Kendall-Hunt Publishing Co., 2460 Kerper 
Blvd., Dubuque, Iowa 52001, 1982. Pp. 101. The ten articles in this 
reprint from the Journal of Psychoactive Drugs are focused on what 
is believed to be a neglected area of research in the field of social 
gerontology: the use and abuse of drugs among the elderly. Among 
the articles are: Predictions of Elderly Drug Abuse; Aging and 
Changing Patterns of Alcohol Use; Use of Tranquilizers and Sleep- 
ing Pills Among Older Texans. 


Helping the Maladjusted Child. By Denis H. Stott, Prentice-Hall 
Inc., Englewood Cliffs, N.J., 1982. $5.95. Pp. 141. In his preface 
to this publication, Dr. Stott states that he has written this book 
as a guide for parents, teachers, and others whose work brings them 
into contact with maladjusted or deviant young people and want 
to know how to understand and help them. The book defines malad- 
justment, describes types and causes of maladjustments, and 
outlines a long-term program for prevention. 

Managing Scarce Resources for Jails. By Mark Pogrebin. Univer- 
sity Press of America, Inc., 4720 Boston Way, Lanham, Md. 20706, 
1983. Pp. 127. $8.25 p.b. In this book, Dr. Pogrebin analyzes the 
problem now confronting jail adminstrators—maintaining organiza- 
tional capacity in a period of declining resources. He reports on 
two jail programs that have managed scarce resources to the benefit 
of inmates. 

Success on Parole. Youth and Adult Correctional Agency, Depart- 
ment of the Youth Authority, Sacramento, Calif. 95823, 1983. Pp. 
89. This publication is the final report of a study that began in 
mid-1978 designed to learn more about processes leading to parole 
success rather than to failure and reincarceration. This final proj- 
ect report examines parole outcomes from the standpoint of 
understanding; in exploring possible reasons for alternative parole 
outcomes, it tries to go beyond computing risk-formulas. 

The Use of Restitution as a Penal Measure in the United States. 
By Burt Galway. The Howard Journal of Penology and Crime 
Prevention, Scottish Academic Press, Ltd., 33 Montgomery Street, 
Edinburgh, Scotland. Vol. XXII, No. 1, 1983, pp. 8-18. In this ar- 
ticle, Dr. Galway reports on the increasing use of restitution in 
the United States. Renewed interest in restitution arises because 
of the need for intermediate punishments more severe than pro- 
bation but less severe than imprisonment. It may require some 
reorientation of probation work towards conflict resolution. 

Work in Prison. The Prison Journal, 311 S. Juniper St., 
Philadelphia, Pa. 19107, Autumn-Winter, 1982. Pp. 86. This issue 
of the Journal, published by the Pennsylvania Prison Society, is 
devoted entirely to the problem of prison industries and the chang- 
ing role of prison labor in American Prisons. 


Books Received 


Breakthrough: Women in Law Enforcement. By Elizabeth Simp- 
son Smith. New York: Walker and Company, 1982. Pp. 154. $11.95. 


Controlling the Offender in the Community. By Todd R. Clear and 
Vincent O’Leary. Lexington, Mass.: Lexington Books, 1983. Pp. 
189. $29.95. 


Correctional Institutions. By Vernon Fox. Englewood Cliffs, N.J.: 
Prentice-Hall, Inc., 1983. Pp. 320. $22.95. 


Making Good: Prison, Punishment, and Beyond. By Martin 
Wright. London: Burnett Books, 1982. Pp. 316. 12 pounds and 95 
new pence. 


New Perspectives on Prisons and Imprisonment. By James B. 
Jacobs. Ithaca, N.Y.: Cornell University Press, 1983.Pp. 241. 
$29.50. 


Reforming Human Services: Change Through Participation. By 
Hans Toch and J. Douglas Grant. Beverly Hills, Calif.: Sage 
Publications, Inc., 1982. Pp. 271. 


It Has Come to Our Attention 


John P. Conrad, visiting fellow at the National Institute of 
Justice in Washington, D.C., and author of Federal Probation’s 
“News of the Future” column, received the Bruce Smith Award 
for “outstanding contributions to criminal justice.” It was con- 
ferred on him by the Academy of Criminal Justice Sciences on 
March 25, 1983. 


The number of men and women in state and Federal prisons 
grew by a record 42,915 inmates last year to reach 412,303 
prisoners at year’s end, the Bureau of Justice Statistics an- 
nounced on April 24. In absolute numbers, it was the largest 
growth since counting began in 1925, and the 11.6 percent in- 
crease was second only to the 12.2 percent relative increase the 
year before, said the bureau, a U.S. Department of Justice agen- 
cy. A bureau bulletin containing the data commented that the 
large number of post-World War II baby boom males, who are 
growing up into the especially crime-prone years, “‘could continue 
to drive up the prison population through at least 1990.” 
However, it added, the increase may not be as great as in recent 
years. “The growth of the prison population was somewhat slower 
in each successive quarter of 1982,” the bulletin said. ‘“This sug- 
gests the possibility of an abatement in the rapid surge that has 
characterized the period since the mid-1970’s.” The bulletin said 
that during 1982 the incarceration rate of sentenced prisoners 
grew from 153 to 170 inmates per 100,000 U.S. inhabitants. 
Single copies of the bulletin, “‘Prisoners in 1982,” can be ordered 
from the National Criminal Justice Reference Service, Box 6000, 
Rockville, Maryland 20850. 


Serious crime dropped 4 percent in 1982 as compared to 1981, 
Attorney General William French Smith announced on April 19. 
The decrease is the first in any annual period since 1977. “After 
sustaining all-time highs in 1980 and 1981, the decline is 
welcome news,” the Attorney General said of the preliminary 
1982 FBI Crime Index figures. “‘Continued emphasis on the fight 
against crime is essential to progress in the future.” Collectively, 
the Index’s violent crimes fell 3 percent in volume last year, while 
the more numerous property crimes were down 4 percent. Among 
the offenses measured, the violent crime of aggravated assault 
showed the only increase, 1 percent. Of the remaining violent 
crimes, murder and robbery each declined 7 percent, and forcible 
rape was down 5 percent. All property crimes showed decreases. 
Burglary fell 10 percent, larceny-theft dropped 1 percent, and 
motor vehicle theft declined 3 percent. “With citizens taking an 
active part, law enforcement agencies across the country have in- 
stituted crime resistance programs,” FBI Director William H. 
Webster remarked. “This reported decrease indicates that 
perhaps those efforts are finally having an impact on the crime 
problem.” 


The National Institute of Justice, the research arm of the 
U.S. Department of Justice, released on April 13 a study that in- 
dicates one of four victims of family violence suffered from 
repeated problems of violence from the same defendants for 
months or even years after the original case was closed. The study 
also found that many of the defendants in family and other non- 
stranger violence cases were involved in other criminal behavior. 
In Brooklyn, N.Y., one of the study sites, arrest data collected 2 
years after the original violent incident showed that 32 percent of 
the defendants had been rearrested for other crimes, most of 
which were unrelated to the original victim. Half of these rear- 
rests were for violent offenses. “These findings challenge the 
prevailing notion that defendants in non-stranger violence cases 
do not pose a threat to other members of the community,” said 
James K. Stewart, director of the National Institute of Justice. 
“Greater attention should be focused on these non-stranger cases 
where patterns of repeated violence have been found. This can 
help not only the immediate victim but also help to prevent 
violence in the community at large.”’ A limited number of copies 
of the study, “Non-Stranger Violence—The Criminal Court’s 


Response,” are available by writing the National Criminal 
Justice Reference Service, Box 6000, Rockville, Maryland 20850. 


Poor diet causes severe behavorial problems in prison inmates, 
charges an article in the April issues of HFR/Health Foods Retail- 
ing magazine. Michael Spielman, HFR’s editor, said that the arti- 
cle, “Fighting Crime With Nutrition,” is based on a variety of 
statistics, reports and, especially, a recent study at the Tidewater 
Detention Center in Chesapeake, Virginia. “This is part of HFR’s 
continuing program to alert Americans, the health food industry, 
and retailers to current issues that affect all of us,” he added. The 
author, Bernard Fensterwald, III, who is the legislative counsel 
for the National Nutritional Foods Association (NNFA), reports 
that massive consumption of refined carbohydrates and other 
questionable substances leads to increased aggression. “This 
leads to more assaults, homosexual rapes and the like,” he writes. 
“At a minimum, inmates are continually disoriented and often 
act irrationally. Their ability to concentrate is impaired and this 
lessens the prison’s rehabilitation effort.” 


The American Bar Association in March urged the modifica- 
tion but retention of the insanity defense. At House Judiciary 
Subcommittee hearings, General Kenneth J. Hodson, vice 
chairperson of ABA’s Standing Committee on Association Stan- 
dards for Criminal Justice, said the two-prong American Law In- 
stitute’s Model Penal Code test of insanity has proven un- 
workable and confusing. The ALI test, Hodson explained, was 
designed to determine whether a defendant lacked substantial 
capacity to understand the wrongfulness of conduct (the cognitive 
prong) or to conform that conduct to the requirements of the law 
(the volitional or control prong.) The ABA policy proposes the first 
or “cognitive” prong be retained but the “volitional” or “control” 
prong of that test be eliminated. “Over the past three decades the 
history of the administration of the ‘irresistible impulse’ and 
‘volitional’ test has not been a happy one; performance did not 
live up to promise,” Hodson said. “Expectations that medical- 
scientific knowledge could provide clear-cut guidelines have bred 
confusion rather than clarity.” Hodson stressed that psychiatric 
and other expert testimony regarding volition and control was 
highly subjective, increased the possibilities of fabrication and 
enhanced the possibility of jury mistake in insanity defense 
trials. However, Hodson urged retention of an independent test 
for insanity dealing only with condition and stressed that this 
would allow the insanity defense for those who were so mentally 
deranged that they could not appreciate the wrongfulness of their 
conduct. Pointing to the support this position has received from 
the American Psychiatric Association, Hodson predicted this nar- 
rowed test will greatly clarify this perplexing area of criminal 
law. 


Milton E. Brown, who retired in April as lieutenant colonel at 
the U.S. Army’s Fort Polk, La., has been appointed director of the 
University of Louisville’s National Crime Prevention Institute 
(NCPI). A graduate of the NCPI and Texas Crime Prevention In- 
stitute (TCP), Brown holds a bachelor’s degree in criminal justice 
from the University of Nebraska and a master’s degree in 
management from Central Michigan University. He currently 
serves as a guest lecturer for the NCPI and TCPI and is a member 
of the NCPI advisory board. 


Almost one-third of state prison inmates interviewed in a 
1979 survey said they had been under the influence of an illegal 
drug when they committed the crime for which they were serving 
their sentences, the Bureau of Justice Statistics announced in 


’ March. More than 50 percent of the state prisoners said they had 


taken illegal drugs during the month before committing the 
crime, said the bureau, a Department of Justice agency. Seventy- 
eight percent of them reported having used drugs at some time in 
their lives, compared to 40 percent of the general United States 
population. The data came from a survey that asked a series of 
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questions about the inmates’ drug use, beginning with whether 
they had ever used drugs and ending with whether they were 
under the influence of drugs at the time of the crime for which 
they were imprisoned. This procedure of moving from general use 
to use at the time of the crime was adopted to minimize attempts 
by inmates to cite drugs as the reason for their crimes. Single 
copies of the bulletin, “‘Prisoners and Drugs,” can be ordered from 
the National Criminal Justice Reference Service, Box 6000, 
Rockville, Maryland 20850. 


The Department of Justice filed the first suit on March 4 to 
enforce the Civil Rights of Institutionalized Persons Act, charg- 
ing that conditions in two Hawaii State prisons violate the con- 
stitutional rights of inmates and subject them to cruel and 
unusual punishment. Assistant Attorney General William Brad- 
ford Reynolds, head of the Department’s Civil Rights Division, 
said the civil suit was filed in U.S. District Court in Honolulu 
against Governor George R. Ariyoshi, four other state officials, 
and the State itself. The suit charged that conditions at the Oahu 
Community Correctional Center and the Halawa High Security 
Facility violate constitutional guarantees. It focused on three 
areas: (1) Failure to maintain basic elements of a safe and 
sanitary physical and environmental plant, exposing inmates to 
life-threatening and serious health-threatening conditions; (2) 
failure to take appropriate measures to protect inmates from 
physical harm inflicted by other inmates or prison staff; and (3) 
failure to provide minimally necessary medical, dental and men- 
tal health services, manifesting a deliberate indifference to 
meeting inmates’ serious needs. 


When police officers kill in the line of duty, they typically suf- 
fer post-shooting trauma that can ruin their careers, even their 
lives, according to John Powell, a Michigan State University 
Counseling Center professor and practicing psychologist. Studies 
show that 70 percent of officers involved in a kiiling leave the 
force within 7 years of the incident, he reports, and adds that in 
many cases, “there’s no one to guide the officer through periods of 
self-doubt, depression, anger and guilt. And if unresolved, the 
trauma can ruin the officer’s life.” 


There was a 31-percent increase in new criminal court cases 
in 40 states and the District of Columbia during the last 4 years, a 
22-percent rise in civil filings, and a 32-percent increase in ap- 
pellate court filings, the Bureau of Justice Statistics announced 
last February. The survey was the first since the 1940’s of nation- 
wide state court caseloads. About 98 percent of all cases in the 
United States are filed in state and local courts and 2 percent in 
Federal courts, the bureau said. For the most part, the survey 
compared the number of cases filed during either calendar year 
1977 or fiscal year 1977-1978 with the number filed during 1981 
or fiscal year 1981-1982 in those states for which comparable 
statistics were available. The survey was conducted by the Na- 
tional Center for State Courts in cooperation with the Conference 
of State Court Administrators and funded by the Bureau of 
Justice Statistics, a U.S. Department of Justice agency. 


Eight cities have received a total of $2 million to test a pro- 
gram designed to prevent and reduce violent juvenile crime 
through neighborhood organizations, the Office of Juvenile 
Justice and Delinquency Prevention (OJJDP) announced on 
February 22. The program will attempt to enhance the ability of 
neighborhood residents and parents to control and supervise the 
behavior of youth. OJJDP, an agency of the U.S. Department of 
Justice, said the project’s main objective is to test the concept that 
neighborhood-based organizations can mobilize neighborhood 
residents to: Improve the effectiveness of institutions responsible 
for the socialization and control of youth; reduce the opportunity 
for youth to commit crime; and increase legitimate opportunities 
for youth. Two-year grants of $250,000 each were made to: The 
Better Boys Foundation, Chicago, Illinois; Behavior Health Ad- 
vocates, Inc., Phoenix, Arizona; SEY YES, Los Angeles, Califor- 
nia; Black Federation of San Diego, San Diego, California; North- 
west Bronx Clergy Coalition, New York City, New York; 
Belafonte Tacolcy, Miami, Florida; St. Mark Community Center, 
New Orleans, Louisiana; and West Dallas Community Centers, 
Dallas, Texas. 
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